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My first edition of the Indian Succession Act X of 1865 was primarily designed 
to aid the students in grasping the essential principles of testamentary and intestate 
succession, the execution and construction of wills, and the procedure of obtaining pro- 
bate and letters of administration : and having the object of helping the students, in 
view, I had departed from the usual method of annotation of law books adopted here, 
•viz., of giving sections and commentaries, but explained the principles of the Act in 
the beginning, dividing the subject into different chapters, quoting the sections of the 
Act in their appropriate places, and giving the text of the Act at the end. I am 
informed that this method was found very useful and simple to students. My book 
was also found useful to practitioners. 

Taking advantage of the passing of the new Succession Act, I have attempt- 
ed in this work a complete commentary of the same ; but I had perforce to abandon 
the method observed in my first work and to adopt the old and the usual method. 
The new Act is a consolidating Act and is an attempt of the legislature to embody 
. into one comprehensive Act, the law of testamentary and intestate succession applic- 
able to all the classes in British India, instead of having different Acts for different 
comraunilles. This Act is certain to simplify the work of lawyers. The principal 
Acts embodied in the new Act are— The Indian Succession Act of 1865, The Parsi 

Jjji..*... A-4 ..«■.««» txtmJ.. \\T.V, 4-* (U.. __ I 4 , . 

tra ‘ ... 
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the same law that prevailed before is re-enacted. 

I have, in preparing the commentaries, kept in mind the view of helping the 

students and in the first portions of the commentaries I have explained in easy 
language the principles of the section and wherever necessary I have grouped several 
sections together and given the commentary at the last section and typical cases are 
given in the shape of examples. For aiding memory, I have embodied tulee 
which are taken from text writers and have framed rules on the subject and these 
rules will be found very helpful both to students and to practitioners. 

I hope the present work will be found very helpful to legal practitioners, as all 
the important cases are quoted in their appropriate places, the Index Is made very 
copious and the case law is brought upto date. At the foot of each section is given in 
italics the corresponding section of the repealed acts and the changes effected are 
pointed out. For easy reference to the sections of the repealed acts, I have prepared 
a table in the beginning which will be found very useful to practitioners. 

1 have added at the end of the Act appendices. The first appendix is on the 
subject of the Probate Duty and is an attempt at annotations of certain sections of 
the Court Fees Act relating to this subject. Tbe other appendices contain several 
acts relating to the branch of law embodied in the new Act which acts have not 

been repealed. 
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separately mentioned ihrouRhout the Bill. Thi> and other similar sections may 
need to be qualified if and when the Special Marriage (Amendment) Bill, which has 
just been passed by the Indian Legislature, becomes law. 

Clautes 0 to SO deal with domicile and are reproductions of the corresponding 
Sections of the Act of tSdj. They arc for the most part general rules which might 
(sell be applicable to all clashes, but clause 3, reproducing section 331 of the Act of 
1E65, excludes their .Tpplication m (he case of Hindus, Muhammadans, Buddhists, 
Sikhs .Tnd Jaina<. 

Piirt III deal* uitli inlcstaie succession ami is based on the appropriate 
provisions of the Indian Succession Act, 1S65 (X of 1865) and the l’.irsi Succession 
Act. 1865 (XXI of 1865). 

C/uusea 40 to 5 S unit Schedate fl contain special rules as to intestate succes- 
sion among Parsis. 

Clause J.J.— The proviso to this clause gives cfTect to one of the provisions of 
section 8 of the Pars! Succession Act and. taken together with the preceding clauses 
reproduces the whole of that Act. which it is therefore proposed to repeal. 

Port ir deals with lest.imeniary succession. 

C/ouv .W. read with Schedule III. reproduces those provisions of the Hindu 
Wills Act. l8;o (XXI of i8;o), s«hich relate to testamentary succession. Section 
187 of the Indian Succession Act. 186$ (X of 1865). applied by the Hindu Wills 
Act. has been dealt with in another part of the Bill and will be dealt with under the 
appropriate clause. 

Ptrt r deals with prutettionof the property of the deceased. It is largely 
based on the Succession (Property Protection) Act, J841 of tS^l). This Act 
was framed under the old system of drafting and certain slight verbal changes of 
language base bad necessarily been made in introducing its provisions m the consoli- 
dated Hdl. but reference Will be made under the appropriate clauses to all changes 

which arc other than purely verbal. 


clause i> taken from *ciion aj of the Succession Certificate 
Act. iSfiq (\ II of 185.?). but which, as It limits the jwwerof Ihecurator.apnropriatclv 
falls in this Part of the consolidated Rill. 


Cli... /’7.-Tt.r »ord< “ mo.ciMe •• and •• immoveablt " hive been subslilui- 
e«I for the words “ personal " and ** real " 


Ce'iare The words " High Court*' base been substituted here and In other 
pliers in this Pari where the) occur for the wonh "Court ofSadar Diwani Adalat." 

Cliuff* m/. r>s "id r'^.—Thc*c clauses have been recast .IS they are drawn 

in a form which is n? I nger emplo>H In modern Acts. 


r.rl r/.-Thi. „ J„ i-njv.tlanl lYartion of Ihe [lill »hich ileal. »iil, lille lo 
iv. rref'f'!' "I l-v ilecfaie-f. Ii i. oalr by .eparalini: Iheie pfovl.bns of (he lao 
L' ”v“ r”'-,'!''. v” ^ 'tsfifvoivoli of Ihe Indian law a> to Rraot. 

byt eO-jrtl.. 1 ecaieollheealale..fadecea.e<l person. By leparatlnc the la» in 
n,. Ih- eooiot. 1,1, of Iho-e ,.ra..,i.jn. of Ihe la. relalint to probate and 
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grant of administration which are now contained in the Indian Succession Act, 1865 
(X of 1865), and the Probate and Administration Act, 1881 (V of 1881), are rendered 
possible. 

Claxise This reproduces the important section T90 of Act X of 1865 which 
requires that no right to any part of the property of a person who has died intestate 
can be established in any Court without letters of administration. The very import- 
ant qualification which CTcludes the operation of this section in the case of the 
intestacy of Hindus, Muhammadans, Duddhists, Sikhs. Jainas and Indian Christians 
IS based on section 331 of Act X of 1R65 and section 3 of Act VII of 1901. 

Clausp sil reproduces the corresponding important provision in the case of 
testate succession contained in section 187 of Act V of 1865 with the important 
qualification provided for by section 331 of Act X of 1865 and with the application of 
section 187 of Act X of 1865 read with section 2 of the Hindu Wills Act, 1870 (XXI 
of 1870). 

Claiisp SIS reproduces the provisions of section 4 of the Succession Certificate 
Act, 1889 (VII of 1889). 

Chiasp This clause Is Intended to reproduce the eiTect of section 152 of 
the Probate and Administration Act and section 21 of the Succession Certificate Act 
and appears to come in appropriately under this Pan of the Bill since it deals with 
the substitution of the title of the grantee for that of the certificate holder. 

With reference to this Part of the Bill. It will be observed that the arrangement 
of the clauses brings out very clearly the anomalous position In the Indian law with 
regard to the requirements of proof of representative title to the property of a 
deceased person. 

Part r//.— The provisions of the Indian law regarding the grant of probate 
and administration of the assets of a deceased person are to be found in the Indian 
Succession Act, 1865 (X of 1865), p — >*'-♦- --j aj— ^ 

(V of 1881). Those sections of the • ' A ^ 

title have already been disposed of by ■**,•• • ! ■ • ■ ,, 

exceptions the provisions of the two Acts on the subject are with comparatively 
small differences identical. This Part of the Bill therefore provides in general terms 
for the administration of the assets of deceased persons of all classes covered by 
the two Acts in question and provides in its separate clauses such special exceptions 
which are necessitated in order that the existing law may be reproduced. 

Clfiusp Sir, reproduces section 179 *»f Act X of 1R65 subject to the proviso in 
the case of survivorship for those classes of persons who are provided for by section 
4 of Act V of l88t. 

ClfiuspStS.—A'^ in the case of Hindus. Muhammadans. Buddhists, Sikhs 
Jainas and exempted persons, probate can be granted to a married woman without 
the consent of her husband, the provisions of section 8 of Act V of 18S1 are here 
incorporated with iho^e of section 183 ‘‘f Act X of I865. 

Cl'in^r e’f.— Here, again, section I3 of Act V of iRSi is incorporated wiih 
section 189 of Act X of 1865 for the same reason. 
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Cl'iutfi tS5 anil f I/.— The riRht to the Rrant of administration is dealt v?ith by 
fcction 23 of Act V of i 8 Sl and by sections 200 to 207 of Act X of 1865. Clause 
233 reproduces the former rule and clause 234 the latter. 

Clnuif tfJ —Section 212 of the Act of 1865 uses the vrord “ attorney Section 
2S of the Act of tS'il uses the word “ aReat.*' Both words are used in the consoli- 
dated Bill. 

Chusi-i no nnil ?//.— The same remarks apply as In the case of clause 239. 

C/'Jtitc f/f — In view nf the wider scope of the Bill, the lanRuape of section 31 
of the Act of iRSi has been followed, i.e. the words '* had attained his majority ” 
have been suhstitiiled for the worth “shall have completed the age of 18 years”. 

C/iiu«e J/4.— Section 217 of the Act of t86s does not deal with the case of 
minors. Section 33 of the Act of 18S1 docs. As It appears to be merely casus 
omissus and the provision is in accortlance with actual practice, the language of 
section 33 of the Act of i 83 f has been adopted. 

The same remarks apply as in the case of clauses 240 and 241. 

HiMse ft?.— Curiously enough Iwth section 36 of the Act of 1881 and section 
2y> of the Act of I W5 use the word “ attorney It would appear a drafting slip in 
the Act of l88t and the worils " or agent ” have been added. 

f /f.— The language of section 37 of the Act of 1881 has been adopted, 
but there is no change in the substance. 

C/-iuti» f'-f.— The proviso incorporates the provisions of section 2 of the Act 

of 1881. 

C/.Mi'e W.—Sub.section ( 2 ) Incorporates the provision of section 3 of Act 
Vn of 1001 and as the provision is not Incorporated in the Act of 1881, U escludes 
the persons to whom that Act relates from the purview of the clause. 

Cl-iu»e fr/.— The law to be reproiluceil is containeil in section 244 of the Act 
of tMs and section 62 of the Act 18S1. The latter Act, however, contains the 
adhtional words "or for letters of administration with will anneveil” and also 
the words “or in the cases mentioned in sections 24, 25 and 26 3 copy, draft 
or statement of the contents thereof”. The provisions of llie Act of 1881 
^eem necessary to romplele the Iisv and they have been adoptetl midatif mulandin 
in th'^ clause. 
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place of abode " are used in the Bill in this clause also in order that the wording of 
the clause may be consistent with the wording of clause 274. Furthermore, although 
section 244 requires in the case of an application to a District Judge that the petition 
should state that the deceased had " his fixed place of abode ” within the jurisdiction 
of the Judge, that section in the case of an application to a District Delegate 
requires that the petition shall state that the deceased “resided” within the 
jurisdiction of the Delegate. This discrepancy is apparently explained by the fact 
that the paragraph was inserted by the District Delegates Act, 1881 (VI of 1881). 
Section 62 on the contrary uses the phrase “ fixed place of abode” in both places. 
It seems doubtful whether it is necessary to maintain the discrepancy in the 
language of section 244 and the Bill uses “ fixed place of abode ” in both places, 
but it seems that attention should be drawn to the point. 

Clause £53.— The proviso embodies the different rules provided by section 78 
of the Act of 1881. 

Clause 235.— This reproduces section 333 of Act X of l86s and section 157 of 
Act V of t88l which are in identical terms. These sections were added in their 
respective Acts by section 17 of Act VI of 1889 and are obviously out of position in 
those Acts. 

Clause £33.— The proviso embodies the provisions in that behalf in section 2 of 
Act V of 1881. 

Clause 332.— This clause is necessary as the provisions of the Act of X865 
relating to " executors of their own wrong ” were not included in the Act of l88l. 

Clause 335.— The wording of section 88 of the Act of 188I has been adopted. 
It is more in consonance with the language of the Indian draftsman and involves no 
change of substance. 

Clause 337 -Sub-section (2) reproduces the provisions of section 90 of the 
Act of 1881 which were inserted in that Act by section 14 of Act VI of 1890, 

Clause 31/.— The words “ in the absence of any directions to the contrary in 
the will or grant of letters of adraimstration” which occur in section 93 of the Act 
of 1881 have been adopted in the clause as they appear to state the law more 
accurately. 

Clause 3/3.— The wording of section 97 of the Act of i88r has been followed as 
it is more suitable to the wider scope of the consolidated Bill and involves no change 
of substance. 

Clause 32/.— This reproduces section 283 of the Act of 1865. Neither this sec- 
tion nor section 2S4 has a corresponding prorision in the Act of 1881, Sub-clause (3) 
therefore, excludes from the operation of the clause those to whom the Act of 1881 

applies. 

CTuujtf 327.— Here again the wording of section I07ofthe Act of 1881 has been 
adopted as it states the law more accurately. 

n 
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CTauKs SS3 and SJi.— The right to the grant of administration is dealt with by 
section 23 of Act V of l88l and by sections 200 to 207 of Act X of 1865. Clause 
233 reproduces the former rule and clause 234 the latter. 

Clnme SSH -Section 212 of the Act of t86s uses the word “ attorney Section 
28 of the Act of 1881 uses the word “agent." Both words are used in the consoli- 
dated Bill. 

Clauses S40 and S4l —The same remarks apply as in the case of clause 239. 

Clause In view of the wider scope of the Bill, the language of section 3I 
of the Act of i88t has been followed, i.e.. the words “had attained his majority ” 
have been substituted for the words “shall have completed the age of l8 years 

C7/a«8e Jf#.— Section 217 of the Act of 1865 does not deal with the case of 
minors. Section 33 of the Act of 1881 does. As it appears to be merely casui 
omissus and the provision is in accordance with actual practice, the language of 
section il of the Act of l88t has been adopted. 

Clause «/5.— The same remarks apply as io the case of clauses 240 and 241, 

Clause S/7.— Curiously enough both section 36 of the Act of l88r and section 
226 of the Act of 1865 use the word “attorney”. It would appear a drafting slip in 
the Act of 188 1 and the words “or agent” have been added. 

Clause 5/^,— The language of section 37 of the Act of 1881 has been adopted, 
hut there is no change in the substance. 

Clause The proviso Incorporates the provisions of section 2 of the Act 
of 1881. 

Clause ?^7.— Sub-section (2) incorporates the provision of section 3 of Act 
VII of 1901 and as the provision is not incorporated in the Act of i88r, it excludes 
the persons to whom that .Act relates from the purview of the clause. 

Clause £7/.— The law to be reproduced is contained in section 244 of the Act 
of 1865 and section 62 of the Act 1881. The latter Act, however, contains the 
additional words “or for letters of administration with will annexed’’ and also 
the words “or in the cases mentioned in sections 24, 25 and 26 a copy, draft 
or statement of the contents thereof”. The provisions of the Act of l88r 
seem necessar)' to complete the law and they have been adopted mutandis 

In the clause. 

Clatfe #75.— Similarly the words “ copy of draft “ which only occur in section 
63 of the Act of l88f have been adopted. 

Clau'r f 7<t.— This clause is based on section 246 of the Act of 1865 and section 
64. Act V of i88r. Here again there is a discrepancy between the two sections. 
Under section 246 a petition must slate that the deceased left some property within 
the jurisdiction of the District Judge or District Delegate to whom the application 
is made. Under section 64 in the case of an application to a District Judge the 
petition must slate either that the deceased at the time of his death had a fixed place 
of abode Of had some properly situate within the jurisdiction of the Judge. The 
Bill follows the language of section 246. As a slight change in the law is involved 
attention is drawn to the point, and similarly to the fact that the words “a fixed 
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clause 214 (I) (a) and in the heading to the Part we have added the words ‘‘on 
succession ” as a majority of us are of opinion that the addition is necessary to make 
it clear that no change has been made in the existing law. 

Clause have amended the clause to make It clear that it refers to 

intestate as well as testamentary succession. 

Part IX. Chapter /.—We have re-arranged the provisions in the following 
order : (i) administration in case of intestacy, (2) probate, (3) letters of adminis- 
tration. 


Clause £/5.— The wording of section 32 of Act V of 1881 has been followed as 
this covers both cases. 

Clause £07 (J).— The word “ truly ” has been added to remove any doubt as to 
what is clearly the intention of the provision. 

Clause £78 (1) (e).— The wording has been assimilated to that in clause 
274 (5) (a). 

Clause fpi.— In the case of probate a bond can only be demanded from tl 
special classes to whom Act V of iSSt applies. 

Clause SOS (0/ the oriffinal Billh^We have omitted this claui 
Chapter enunciates general principles of law which sue vigore apply to H 
the other specified communities. 

CfflUjM StS and Wf.— The words added have been taken from seclion 
Ijtof ActVofi88i. 

Clowe The words omitted are merely explanatory and are 
found in section 104 of Act V of 1881. 


Clowe An administrator is not mentioned in section 292 of 
1865 but for the reasons given in (he note on this clause attached to the 
Bill we are of opinion that an administrator should also be mentioned here. 


Schedule ///.—The necessary omission in section 70 has been made : 
ihe Brst M .4c? ?DCl e/ eSpa. lit ketv 

from this Schedule seclion 72 which deals with the revocation of privilege! 
section 65 which permits of privileged wills being made is not includ 
inclusion then of section 59 of the Indian Succession Act, 1865 (now clause 
Dill in section 2 of the Hindu Wills Act, l9/o), was meaningless as sectioa 
former Act was not also included / 

5. The publication ordered by the Council has been made as follow 
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INDIAN SUCCESSION ACT 

BCIKG 

Act No. XXXIX of 1925. 

(Received the assent of the GovERNon-GENERAr. on the 

30TH September 1925). 

All Act to consolidate the law applicable to intestate and 
testamentary succession in British India. 

Whereas it is expedient to consolidate the law applicable to 
intestate and testamentary succession in British 

ream e India ; It is hereby enacted as follows : — 

PART I. 

Preliminary. 

1, This Act may be called the Indian Succes- 

Short Title. Act, I925. 

COMfilEPn-ARV. 

The statement of Objects and Reasons and the Report of the Select Committee 
are given in the Introduction, This Act is a consolidating Act and amongst others 
the following principal Acts have been consolidated into this Act and in conse* 
quence they are wholly repealed. 

(1) The Indian Succession Act X of 1865. 

(a) The Paisi Intestate Succession ActXXI of 1865. 

(3) The Hindu Wills Act XXI of 1870, 

(4) The Probate and Administration Act V of 18S1. 

(5) The Native Christian Administration of Estates Act VII of iQOt. 

Several new sections have been added to the Indian Succession Act X of 
1865 and the changes effected will be pointed out in their appropriate places. 

Commencement of the Act.— There is no section in this Act as regards its 
commencement. Therefore under the General Clauses Act X of 1897, sec. 5, it 
comes into operation on the day on which it received the assent of the Cosemor- 
General. This assent was given on (he 30 tb September 1935. As this is a coosolida* 
ting and repealing Act. the Local Government has been empowered under Sec. 3 
either retro<pca»vcly from the i6ih day of March 1S65 {on which dale The Indian 
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should not be applied to Wills executed in India, Sarkies v. Prosonomoijee, 6 Cal. 
794; Nicholas v. Asphar, 24 Cal, 216. The question of applying English law in 
this country was considered in the following further cases which may be of useful 
reference. Freeman v. Fairlie, I M. I. A. 305 ; Adv.-Oeneral v. Surnomoi/ee, 9 M. I. 
A. 387 ; Lopez v. Lopez, 12 Cal. 706 ; Jalbhai A. Sett v. Louis Manoel, 19 Bom. 6S0. 

Scope and operation of the Act. — Sec. 2 of the Succession Act of 1865 is 
not reproduced. That section operated as a repeal of the previous existing law. 
Le Souza v. Secretary of State, 12 Q. L. R. 427. Sec. 392 is the repealing section 
under this Act ; Sec. 3 empowers the Local Government to exempt from the opera- 
tion of Sec. 5 to 49 (domicile, marriage and intestate Succession), $8 to I9C (Testa- 
mentary Succession, execution of Wills, and rules of construction), 212, 213, 215 to 
369 (grants) the members of any race, sect or tribe. In its general scope therefore 
this Act applies to all persons wherever this Act would be declared to be in force 
except as provided by the Act. 

To whom the Act applies.— It applies to 
I (I) Europeans by birth or descent domiciled in British India. As regards the 
4 Portuguese it was held in Lopez v. Lopez, 12 Cal. 706 and Antao v. 

\ Ardesir, i Bom. L. R. 303 in appeal 2 Bom. L. R. 431 that they were 

governed by the English law. 

( (2) Persons of mixed European and Native blood and East Indians. 

; (3) Indian Christians except as provided by this Act. 

■ (4) Jews. As regards the Armenians it was held in Nicholas v. Asphar, 24 
, Cal. 2t6 that they were governed by English law. 

. (5) Parsis, both as regards testamentary and intestate succession. 

(6) Hindus, including Sikhs and Jains and Mahomedans except as provided in 
the Act. It was held in Baehebi v, ifukhanlaJ,i All. 55 and Chatay Lall 
V. Chunnoo Lall, 4 Cal. 744 that the term Hindu included Jains and in 
Bhagwankoer v. Bose, 31 Cal. ii P. C. that it included Sikhs. This Act 
expressly mentions Sikhs and Jains. As regards Brahmos it was held 
in In the goods of Jnanendra Nath, 26 C. W. N. 799 that (hey were not 
'<verned by the Succession Act X of 1865. It is submitted that under 
Act they would be included in the term Hindus, 
ts. The people of Burma known as Xalias who married Burmese 
1 are also governed by this Act. Jfa Yait v. Naung Chit, 49 Cal. 


ivcrts to Christiaoity.— 'The law applicable to converts before the 
. c: accession Act X of 1863 was not in a settled condition. The que>- 
w.fore the Privy Council in the well-known case of Abraham v. Abraham, 
1. A. 194 and their Lordships expressed the following opinion "That upon 
. conversion of a Hindoo to Christianity, the Hindoo Law ceases to hare any con- 
tinuing obligatory force upon the convert. He may renounce the old law by which 
he was bound, as be has renounced bis old religion, or if he thinks fir, he may abide by 

the old law, notwithstanding be has renounced the old religion The profession 

of Christianity releases the convert from the trammels of the Hindu Law, but it does 
not of necessity invohe any change of the rights or relations of the convert in matters 
with which Christianity has no concern, such as bis rights and interests in. and hla 
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beinc ““'’®“'''''“'”|^',‘’ j*,',V) and 23 . The Indian Succession Act X of iMj was 
, 865 . -See secs. P,<.„d. 31 All. 239. 

not retrospecuve, i?itfAara 5 i»rtne»^ » 

LUSV anterior to thin Ant nnd The Succession tU. X 0MS6 

Before the passing of this ti" l"d __ ,pp,i,d. 1, applied 

intestate and and East Indians professing the Christian religion. 

to Europeans. Jews. being Act No. \Xl of 

The Parsis had as Kat in mallcn of Testamentary Sucecs- 

,865 (The Farsi intestate SuccessronW^^^^^^^^^ 

Wills tt'and ^rPrebate' and Adn.inistra..on Act applied, irhich latter Act also 
applied to Mahonicdans. 

succession and inheritance of ih Hindus 

were not in a settled bulk of the population in India, were Boverned 

andthcMahotnedans. ^ Mahomedan laws were so intcn^ovcn 

by their own laws. But the H unfitted for persons profcsung a 

with their Christian subjects of the Dtitish Crown and other nation, 

diftereolfaith. Hence he the operation of the Hindu and the 
SoleSan Laws The Bonrbay Reg. IV of t82; fwhich is not repealed by this Act) 
enacted as follows :— 

..The law to be observed in the trial of su.ts shall be Acts of Parliament and 
o . dnns* of Government applicable to the case : .n the absence of such Act. and 
Regu ations of country in which the suit arose ; if none such appears. 

Rseulapons h .„a jj., equity and 

the law of ^ jbe principle which the courts in India adopted m 

good 00*1^016 assumed that there was no hx loci in British 

? Amand the practice had been to ascertain what was the law of the parties before 
Ihem irith this limitation that all British subiects (technically so called) were to 
have English law administered to them. 

As regards Non-Christian subjects and communities not coming under the 
I nrrmSnation of Hindus and Mahoroedans. they were governed by the customary 
?aw orevailing amongst them, as to which customs it was necessary for them to 
prove uniformity and continuity and also the convictions of those following them 
that they were acting in accordance with law. 


In the absence of any customary law or proof thereof the English law was 
esoited to with this limitation that the artlBcial rules of construction adopted by 
Pnfflish Courts were not applied to Wills executed in India, Ifajjor D’Lj/ons v. 
East India Co., i Moo, P. C. 175 ; Eichard Skinner v. Durga Prasad, 3 1 All. 239. 
The case of Jlfoi/or D'I'Uofls v. East India Co., went further and their Lordships of 
the Privy Council laid down the limitation of applying English Statutes (e. g., 
the Statute of Mortmain) which from their very nature were passed for reasons 
connected with England and declared that the principles laid down in such statutes 
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should not be applied to Wills executed ia India, v. Prosonomoyee, 6 Cal. 

794 : Nicholas v. Asphar, 24 Cal. 2t6. The question of applying English law in 
this country was considered in the following further cases which may be of useful 
reference. Freeman v. Fairlie, i M. 1 . A. 305 ; Adv.-Oeneral v. Surnomoyee. 9 M. I. 
A. 3S7 : Lopes V. Lopez, I2 Cal. 706 ; Jalbhai A. Sett v. Louts Manoel, 19 Bom. 6S0. 

Scope and operation of the Act.'-^Sec. 2 of the Succession Act of 1865 is 
not reproduced. That section operated as a repeat of the previous existing law. 
Be Souza v. Secretary of State, I2 B. L. R. 427. Sec. 392 is the repealing section 
under this Act ; Sec. 3 empowers the Local Government to exempt from the opera- 
tion of Sec. 5 to 49 (domicile, marriage and intestate Succession), 58 to igi (Testa- 
mentary Succession, execution of Wills, and rules of construction), 212, 213, 215 to 
369 (grants) the members of any race, sect or tribe. In its general scope therefore 
this Act applies to all persons wherever this Act would be declared to be in force 
except as provided by the Act. 

To whom the Act applies.—It applies to 
' (1) Europeans by birth or descent domiciled in British India. As regards the 
I Portuguese it was held in Lopez v. Lopez, 12 Cal. 706 and ^nfao v, 

Ardeair. l Bom. L. R. 303 in appeal 2 Bom. L. R. 431 that they were 
governed by the English law. 

(2) Persons of mixed European and Native blood and East Indians. 

(3) Indian Christians except as provided by this Act. 

(4) Jews. As regards the Armenians it was held in .Nicholas v. Asphar, 34 

Cal. 2(6 that they were governed by English law. 

(5) Parsis, both as regards testamentary and intestate succession. 

(6) Hindus, including Sikhs and Jains and Mabomedans except as provided in 

the Act. It was held in Baehebi v. ifukhanlal, 3 All. SS and Chotay Lalt 
V. Chunnoo Lall, 4 Cal. 744 that the term Hindu included Jains and in 
Bhayioankoer v. Bose, n Cal. ii P. C. that it included Sikhs. This Act 
expressly mentions Sikhs and Jains. As regards Brahmos it was held 
in In the goods o/Jnanendra Nath, 26 C. W. N. 799 that they were not 
' governed by the Succession Act X of 1865. It is submitted that under 
' this Act they would be included in the term Hindus. 

(7) Buddhists. The people of Burma known as Kalias who married Burmese 

women arc also governed by this Act. ila Yait v. ifaung Chit, 49 Cal. 
310. 

Hindu Converts to CliristlaaUy.-~The law applicable to converts before the 
passing of the Succession Act X of 1863 was not in a settled coadilioo. The ques- 
tion came before the Privy Council in the well-koown case of Abraham v. Abraham, 
9 M. I. A. 194 and their Lordships expressed the following opinion:— ‘'That upon 
the conversion of a Hindoo to ChrisUasuty. the Hindoo Law ceases to have any con- 
tinuing obligatory force upon the convert. He may renounce the old law by which 
he was bound, as he has renounced bis old religion, or if he thinks fit, he may abide by 

the old law, notwithstanding be has renounced the old religion The profession 

of Christianity releases the convert from the trammels of the Hindu Law, but it does 
not of necessity inv olve any change of tbe rights or relations of the coov ett in mailers 
with which Christianity has no coQCcro. such as his ti»hu and intcrots m. and 
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power over, property. The convert, though not bound as to such matters, either by 
the Hindu law or by any other positisc law, may by his course of conduct after his 
conversion have shown by what law he intended to be governed as to these matters 

that the rights and interests in his property and his powers over it, should 

begovernedby the Jaw which he has adopted Of the rules which he has observed.” 
Macnaughten in his " Hindu Law,” Vol. II., pp. 131*132 stales that, *' On the death 
of an apostate from the Hindu faith, his heirs according to Hindu law will lake all 
the property which, he had at the time of bis consersion. that his subsequent 
acquired property xvould be governed as to its devolution by the law of his new 
religion.” According to the above Privy Council decision, therefore. Native Chris- 
tians and such other native tribes as arc not governed either by the Hindu or by the 
Mahoraedan Law would be governed by the law which they had adopted by the 
course of their conduct or by the customary law which they had observed from times 
immemorial, Richard Skinner v. Durga Prated, 3t All. 239; Lastinga v. Qonaal’ 
vea, 23 Bom. 539- 

After the passing of the Succession Act X of ]865 the most earlier cases are 
Re Joaeph Vathiar, 7 M. H. C. 12I and Ponnusnmf v. i>ordsami, 2 Mad. 209. In 
Dugreav. Pacotti, 19 Qom. 783 it was held that they were governed by the Succes- 
sion Act and that case was followed in Napen Bala v. Stta Kanta, 15 C. \V, N. 158, 
and Adm.‘(?en. V. Annndd CAuri, 9 Mad. 466. In the latest Privy Council case 
Kamawati v. Bigbijai, 43 All. 525. 48 1. A. 381, their Lordships distinguished the 
case of Abraham v. Abraham and Sri Oajapothi v. ^ri Oajapothi, 14, W. R. (P. C.) 
33 as being the decisions before the passing ofSuccession Act of 1S65 and held that 
if a Hindu convert to Christianity dies a Christian he is governed by that Act. 

Rights of Converts In the Joint Family Property :-*According to Hindu 
law every coparcener takes by birth a vested interest In the joint family property. 
The Act does not affect the right of coparccnersbip as between those to whom it 
applies. The Act docs not lake away any vested right of a coparcener, Ponnuaami v. 
Boraaami, 2 Mad. 209- In Tellia v. Saldanha, lO Mad. 69, liowcver it was held that 
the right of survivorship of a co-parcener was a contingent right. Therefore if A and 
B being brothers in a coparcenery own property jointly and If A becomes a Christian 
and if B dies after the passing of the Succession Act the right of A to succeed to the 
whole property by survivorship is gone. This decision however has been disapproved 
in Francia Ohosal v. Oabri Ohoaal, 31 Boro. 25 where it was held that the Succes- 
sion Act did not affect the rights of coparcenership. In ^ulada.Praaad v. ffaripada 
. Chatterjee, 40 Cal. 407 it was held. that upon the conversion of a member of a joint 
Hindu family to Christianity the member continued to hold the ancestral property as 
joint owner and he was entitled to recover possession of his share on the basis that 
there was a dissolution of the family at the date of his conversion, that he was not 
liable to satisfy the debts of his father incurred and charged upon ancestral property 
subsequent to the date of his conversion but was liable for debts incurred prior to 

conversion. 

Rights ol the Hindu Relations ol n Convert to the convert’s property — 
The Question ot the right of the parents of the convert to the convert’s property was 
considered in the following two cases. Sinammal v. The Adm.-Oeneral 8 Mad 
I6g, and Adm.-Oencral v. AnasdeeJari. 9 Mad. 467. both of which soils related to 
the same estate of a Hindu convert. The facts are: A became a Christian, his wife 
g refused to live with him and renounced ail claim to his estate. A married M a 
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Cbristiaa and died intestate leaving property. 8 filed a suit claiming tbe estate but 
she died and her suit abated. Administrator>GeneraI took possession of the property 
and filed a suit for administration of the estate which was claimed by (a) father of 
A, (b) undivided brother of A and (c) executors of M. ffeld that 3 was the wife of 
A and that the marriage of A with i/ was not legal, that if S had not released her 
claim she would be entitled to half of tbe estate. Held, accordingly that under Sec. 
35 of Succession Act X of 1865 the father was entitled to the whole of the estate. 

Definiiioiia ^ uiilcss there is anything’ repug- 

‘ nant in the subject or context, — 

(«) “administrator” means a person appointed by competent 
authority to administer the estate of a deceased person 
when there is no executor; 

( ^ ) “ codicil ” means an instrument made in relation to a will, and 
explaining, altering or adding to its dispositions, and shall 
be deemed to fonn part of the will; 

(c) “ executor ” means a person to whom the esecution of the 

last will of a deceased person is, by the testator’s appoint- 
ment, conhded; 

(d) “.Indian.Christian ” means a native of India who is, or in 

good faith claims to be, of unmixed Asiatic descent and 
who professes any fonn of the Christian religion; 

( e ) “ minor ” means any person subject to the Indian ilfajority Act, 

1875, \vlio has not attained his majority within the mean- 
ing of that Act, and any other person wlio has not completed 
the age of eighteen years; and “ minority “ means the 
status of any such person; 

(/) “ probate ” means the copy of a will certified under the seal 
of a Court of competent jurisdiction with a grant of 
administration to the estate of the testator; 

(^) “ province ” includes any division of British India having a 
Court of the last resort; and * 

(/r) “will” means the legal declaration of the intention of a 
testator with respect to his property wliich he desires to be 
carried into effect after his death. 

Th*t I* Sec. J 0/ tkt Succctsioi* Aci X 4/ iiCS vtlh lit /tJloicfj cAa»'jet -^Tit 
dfjinttions of "perMO*,"' "vftW." "nonlV* "imwoivaW# propcrlif," ’’noientU pntp<rlit,'* 
" Eocal got ernmcHt," “ Jfigh Court,’" " IJnlith /tdta.” ” Ottlrtcl JuJg< " <tre dropped. I'or 
lA* <if Iktst uordt n 4 tkt G<»eraX Cliuttt Act X 0/ iS/l. Tkt deflrnttiau of 

•* mmtir ” “ in»»only*’ tt aJopliJ from tkt Pre^-ite anj AJtn*n!r.stia» Act. .V<j 

cAitap* kat been mo<i< la (A# 0/A4T Tie drjltiliuit t/ “ CkrxHtto ” u 

lal<«/rof« ti« CAntftoa AJmi»i»tfattom%/ XtlaUt Act !'//</ tjiJt tje.r}t Ikot ■" 

lii-ttt " /ndiiiH (.Arnttaa” iai Urem ti*eJ tmtStad t’An 



COMMnNTARY. ^ 

Administrator ond f f 

pointed out in the secum. An '* ^1,1,;.^ cipresi nr implicJ onJ 

amhoriiy therefrom. His ” ,^5 ,„ot. An ajininiilrator is sl'rsj* 

M,nor.-Under the Indian a :S:ii l!)? 

minor ot whose ^anT^mt ol Jnslice lielore ihe minor has allainrdthc 

appointed or declared ' ^j„o, „f „|,„s5 properly the supcrinicndence has 

age of j Ijy jpy Court of Wards before the minor has allaintd that 

been or shall be assumed by any w ^ Succeslion Act 

age shall ^rdeeLd .0 haie a.lained Ms major.ly »ll=o 

(X of I86s) or in “■>» “ '"77”77 m,a„„w,„e yea.s and not before : subject as 

he shall b»y' ^P' Tirstn dLiciled in British India shall be deemed to base 
aforesaid, e V 1^ , 1,,,^ compleled his age of eigllleen years a-d 

a.lained his Carotid. tS C, W. .V. St/. 1" uccori- 

not hef . Jnfinniou of 'minor', a person residing in a .Satis e Slate though he 

hl.\ inaior according to Ihe law of that Stale mil be a minor if he has not 
"’’’^nWed Ihe age of 18 years, /n Ihe geode 0/ Sednarem Stohate. 21 Cal. 91>' 
'As'to how the age is 10 be computed see sec. 4 of the Indian Maiotily Act. 

WmnndCodlcll.-Awiilisan inslruroeol by iihicb a person Aiposes^of 

1 la take eject after hie death In Ibesc laller words a will dillets from 

a deed which takes effect inter ctooa. t. e, during life. A ci^.c.l is an 
which oilers, modifies, or adds to the provisions of a mil. The proper word for 
a will is testament. 

Chnracteristics of Wills.-As above staled a mil is in il. natuie a differcol 

ihinir from a deed. Its peculiar property is lhat it is in all cases revocable, Bajata- 
mal V Aalhiammal, to M. L. J. SW and it comes iolo operation nol imracdialely on 
„eculioo but on Ibe death of the testator. Hence a mil is said lo be ambulatotj 
r.till the death of Ibe testator. One of the tests lo ascertain whelhcr an inslrument 
”” a will or a deed is to see it it is revocable, iTueet. Sita Beer V. J/unaAi Deo 
M th 8 C W. N. 614 1 Dintorini v. Kriehea, 13 C. W. N. 292. A document which 

Uola’iuly intended' to be operative immediately and 10 be final and irreiocabic is a 
non testamentary instrument, Hmrao Singh v. Lachhman Singh, All. 344 ; /.» 
He Reference by Colleclor, 20 Bora. 210 F. B. i Pireab v. Oarappa, 33 Bom. *7- 
But a deed not intended to have any effect till the senior's death is Icslamenlar/.. /« 

the geode of Sobineon.tV. Si O.iii. 1 


gVk/U* nr, - - y 

The mere fact that the testator calls U irrevocable does not alter its ciua'bU. 
^ f. CTandra v. Dicarha Nath. 14 C. W. N. 174- Nor does the fact lhat uh? 
^iterofihe instrument calls it a will make it a testamentary document, Tinigna^ 
nopal V. Ponnaminai, 25 C. W. N. $11 (P. C.). Another test is to ascertain whether 
the dispositions made by the instrument are Intended to take effect immediately 
execution or during any period in the life of the executant or whether the 
dispositions are to lake effect after his death. Sagore Chandra v. Digambir, 14 C. 
W. N. 174* 'Ao instrument may be partly of a testamentary character and partly 
deed, Chandmat v. Lachhmi, 22 All. 162, and probate may be granted of a part of 
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the will, Kadar Nath v. Sarojxni Dost, 26 Cal. 6J4. In the case however of an 
instrument of which one part is proved to be of a testamentary character the court 
may presume that the remainder is also intended to be testamentary, In re 
Komola Kant Biswas, 4 C. H. C. 407. 

Examptet. 

(<i) A deposited a certain sum of money with B and filled up a printed form containing 
the following particulars:— ( 1 ) Name of the person entitled to receive the deposit 

paid by me after me C ( 2 ) Relationship ..( 3 ) Profession or occupation Ceued 

for recovery after A ‘s death Held that the document amounted to a will and that 
C could not recover unless the will was duly executed and attested, Nana v, 
Bkawani, 43 Mad, 728 . 

lb) A Hindu executed the following document :--“I have consented to your adopting a 
son at your pleasure and conducting the management of the estate in the best 
manner. None of my heirs shall have cause to raise disputes touching this matter. 
This will has been executed by my consent” Held that the document was not a 
will, Bheema Deo v. Behari Daa, 44 Mad. 733 P. C. 

(c) A Hindu by an instrument provided as follows — "As long as I live I take the profits 
and you should mamtsm me as if I were one of the members of your family. I have no 

ownership therein, Ms ouiwsrsAip belongs to you from this day whatever property 

there may bo after my death other than that described above is all given to you.” 
Held that the instrument was not a will but a conveyance, Rambhat r.Lakshman, 
5 Bom, 630 , 

Form of Wlll.—A will may be in any form, it is not necessary that'it should 
be of a testamentary form in order to operate as a will (Z)»r» rarini v. Krishna 
Oopal, 36 Cal. (49) but there must in all cases be the animus testandi, t. e., the 
intention that the writing should operate as a will. Thus agreements, letters, bills 
of exchange, powers>of*attorney. a matrimonial arrangement deed, and other 
instruments may take effect as wills, if duly executed, where a testamentary intention 
can be collected, and the dispositions arc not to take eR’ect until after the death of 
the person making tbem. Jlobertson v. Smith, L. R. 2 P, & D. 4} ; Sahergham v, 
Vincent, 2 Ves. 204; Dm Tarini v. Krishna, 36 Cal. 149. It is very often 
contended (hat a deed and especially a deed of gift or a deed of family settlement 
( Umrao Singh v. LachhTnan Stngh, 33 All. 344 P. C.) which is inoperative for 
want of stamp or registration or other prescribed formalities should operate as 
a will. Out in order that a document should have the effect of a will, it must satisfy 
the following two tests 

( 1 ) That it was the intention of the writer of the paper to convey the benefits 
by the instrument which would beconveyed by it. If considered as a will, t. e., the 
writer had (he animus testandi. 

(2) That death was the event that was to give effect to it. If the writing 
confers or is intended to confer benefits infer oicos, without any reference to the 
death of the party conferring it. it cannot be established as a will. Qlynn v. 
Oglonder, 2 Hagg. 428. (Williams on Executors. loth Edo, pp, 81*84). 

Language of Will, — A will may be written in any language and no 
technical words are neccssaiy. Only that the wording shall be such that the inteotioa 
of the testator can be known therefrom (sec. 74), A will may be written wiih any 
material— ink or pencil. It may be partly In ink and panly in pcaaL Batsaa* r. 
Rmnington. 3 Moore’s P. C. 223, Out if the will is once wntien in ink and there 
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COMMENTARY. 

Administrator and Executor.— The distmclion bcUeen the Usq U well 
pointed out in the section, An executor U alwajs appointed by will and derives hi> 
authority therefrom. His appointment may be either express or implied and in the 
latter ease he is called executor according to the tenor. An administrator is alwa)8 
appointed by Court where there is no executor and he derives his title from the 
grant. 

Minor.— Under the Indian Majority Act, Sec. 3 it is enacted that every 
minor of whose person or property a guardian other than a guardian ad litem is 
appointed or declared “by any Court of Justice before the minor has attained the 
age of eighteen years and every minor of whose property the superintendence has 
been or shall be assumed by any Court of Wards before the minor has attained that 
age shall nofunTAefandtnj anything contained in tAe radian Succession Act 
(X of 186s) or in any other enactment be deemed to have attained his majority when 
he shall have completed his age of tivcniy'one years and not before; subject as 
aforesaid, every other person domiciled m British India shall be deemed to have 
attained his majority when he shall have completed his age of eighteen years and 
not before,” In the goods of Ejfe JessU Caroline, j 3 C. W. X. >27, In accord- 
ance with the above deticiitioQ of ‘minor*, a i>crson residing m a Native State though he 
may be a major according to the law of that State vyill be a minor »f he has not 
completed the age of 18 years, In the goodi of Seionartiin ilohato, 3V Cal. Qtt. 
As to how the age is to be computed see sec. 4 of the Indian Majorvly Act. 

Will and Codicil.— A wilt Is an instrumcot by which a person disposes of 
his property to take effect after his death In these latter words a will di 0 'ers from 
a which lakes effect infer vivos, 1. e., during life. A codicil is an instrument 
which alters, modifies, or adds to the provisions of a will. The proper word for 
a will Is testament. 


Characteristics of Wills.— As above stated a will is in lU nature a diffcrcnl 
thing from a deed. Its peculiar property is that it is in all caves revocable, Eojam- 
mal V. Authiammal. 20 M. L. J. 519 and it comes into operation not immediately on 
execution but on the death of the testator. Hence a will is said to be ambulatory 
until the death of the testator. One of the tests to ascertain whether an insiniment 
is a will or a deed is to see if it is revocable. Sita Koer v, hlunshi Deo 

Hath, 8 C. W. N. 6I4 ; Dintarini v. Krishna. 13 C. W. N. 292. A document which 
is plainly intended to be operative immediately and to be final and irrevocable is a 
oon-testamenUry instrument, Cmrao Singh v. Lachhman Singh, 33 All, 344; In 
Be Reference by Collector. 20 Bom. 210 F. B,; Pi«a6 v. Curappa 38 Bom ''V 
But a deed not intended to have any effect till the settlor’s death is teslameDtai^/* 7 fl 
the goods of Robinson, 1 P. & D. 384. 


The mere fact that the testator calls it irrevocable does not alter its ima )iiy 
Sagar Chandra v. Dwarka Nath. 14 C. W. N. 174. Nor does the fact that iC 
writer ofthe instrument calls it a will make it a testamentary document 
V. Popnammat. 25 C.W. N. St. (P. C.). A„=.h.r 
the d.spos|t.<Ms raa* by the inslrumeot .le intended to tele effect immediately 
on enecutton or during any perrod in the life of the erecutan. or nhetber the 

“ IKtamentary charaefer and pwly 
a deed, ffinnintof V. iaMm,. 22 All. 162. and probate may be granted of a part of 
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the will, Kadar Ifath v. Sarojini Dasi, 26 Cal. 634. In the case however of an 
instrument of which one part is proved to be of a testamentary character the court 
may presume that the remainder is also intended to be testamentary, In re 
Komola Kant Biswas, 4 C. H. C. 4OI. 

Examples. 

(a) A deposited a certain sum of money with B and filled up a printed form containing 
the following particulars '—(1) Kamo of the person entitled to receive the deposit 

paid by me after me C (2) RelatioQship.........(3) Profession or occupation C sued 

for recovery after A '3 death Held that tho document amounted to a will and that 
C could not recover unless the will was duly executed and attested, ^\ana v. 
Bhawam, 43 Mad. 728. 

(&) A Hindu executed the following document:—**! have consented to your adopting a 
son at your pleasure and conducting the management of the estate in the best 
manner. None of my heirs shall have cause to raise disputes touching this matter. 
This wili has been executed by my consent.” Held that the document was not a 
will, Bheena Deo v. Behari Das, 44 Mad. 733 P. C. 

(c) A Hindu by an instrument provided as follows “ As long as I livs I take the profits 
and you should maintain me as if I were one of the members of your family. I ha^e no 

ownership therein, the otinership belongs to you from (Ais day .whatever property 

there may be after my death other than that deicnbad above is all given to you.*' 
Held that the Instrument was not a will but a conveyance, Bnmhhat r,Lakshman, 
5 Bom. 630 

Form of WIU.— A will may be in any form, it is not necessary that'it should 
be of a testamentary form in order to operate as a will (Z>»n Tarini v. jTriiAna 
(7 o;ki 1, 36 Cal. 149) but there must in all cases be the animua testandi, 1. the 
intention that the writing should operate as a will. Thus agreements, letters, bills 
of exchange, powers-of^attorney, a matrimonial arrangement deed, and other 
instruments may take effect as wills, if duly executed, where a testamentary intention 
can be collected, and the dispositions are not to take effect until after the death of 
the person making them, Robertson v. jTinifA, L. R. 2 P. & D. 43; Habergham v, 
Fincenf, 2 Ves. 204; Dm raWn* v. Krishna, 36 Cal. I49. It is very often 
contended that a deed and especially a deed of gift or a deed of family settlement 
( CTmrao V. DocAAmnn Singh, 33 All. 344 P. C.) which is inoperative for 
want of stamp or registration or other prescribed formalities should operate as 
a will. But in order that a document should have the en'cct of a will, it must satisfy 
the following two tests:— 

(1) That it was the intention of (he writer of the paper to convey the benefits 
by the instrument which would be conveyed by it, if considered as a will, i. e., the 
writer had the animus testandi. 

(2) That death was the event that was to give effect to it. If the writing 
confers or is intended to confer beneSts inter vivos, without any reference to the 
death of the party conferring it, it cannot be established at a will. Olynn v. 
Oglander. 2 Ilagg. 428. (Williams 00 Executors, ioih Edn. pp. 8t'84). 

Language of Will.— A will may be written in any language and no 
technical words are necessar)’. Only that the wording shall be such (hat the intention 
of the testator can be known therefrom (sec. 74), A will may be written with any 
material— ink or pencil. It may be partly ia iak and partly in penciL Dafaau* r, 

3 .Moorc'i P. C. 233. But if the will is once wnttca in ink laJ there 
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aic pencil alterations therein, there will be a presumption that the alterations are 
deliberative ; if in Ink they arc final anti absolute, TTaickes v. Ilawket, I Ha^rc. 322. 
It is also not necessary that the testator himself should write the wjll; it may be 
written by any person, fiut if it is written by a person who himself benefits by it. 
the rule in Barry v. Builin, 2 ^foo. P. C. 480 must be borne in mind. 

DlUcrcnt Kinds of WIUs.—The Succession Act mentions only two binds nf 
Wills— a privileRcd will and an unpriviletieci will. 

A •' Piivilcsed Will" is a will made by a soldier employed in an expedition, or 
engaged in actual warfare or by a mariner at sea. 

An “Unprivileged Will" is a will made by a person, not being 3 soldier 
employed in an expedition or engaged in actual warfiire or a mariner at sea. This 
is the ordinary will. 

Nuncupative or Oral Will.— An oral ornuncupiti^e will is a will declarcti 
hy a, testator before a sufficient number of witnesses. The word “ nuncupative ” is 
derived from nuncupanda meaning naming, because when 1 man makes a nuncupa- 
tive will he must name his executor and declare his whole mind before witnesses 
This kind of will is not mentioned in the Succession Act. It is therefore not 
competent fot any person governed bv this Act to make a Nuncupative will But 
Hindus who are not governed by the Hindu Will’s Act and Mahotnedans can make a 
nuncupative will of properly whether moveable or immoveable. CrinhasannuJ 
V, ViJayammaJ, 2 M. H. C. 37; ffari CAintaman v. iforo Laks?iman, II Dom 8p* 
SitJtaj/a V. 5 uraf/ya, to Mad. 251. ' 

Holograph Will.— A holograph will is a will which is written by the festafor 
himself. Such a will is Included in the above definition of an unprivileged will. 

Inolflclous WUI,-A will which is not consonant with the testator's natural 
uffretion and moral duties is called an inofficious will. 


Mutual Wills.-A mutual will is one of two testamentary documents mad. 
respitctively by two persons pivinu each other similar riphts in each other’s nroDcri 
Two persons may aeree to make mutual wills which remain revocable durinn ih •' 
joint lives by either of them with notice to the other. The peculiar characterisi c ’ r 
this kind of wills is, that they become iirevocable after the death of one of ih °r 
the survivor takes advantafte of the provisions made by the other n,„, J n ; . 
vero, 5 App. c: 123 (P. c.l: Su/oar v. Pertira. I Dick. 419 ; irinakshi v fs‘" 

33 Mad. 406. As will be seen hereafter every will is revoked hy the 
maker (sec. 6g) 1 but where two persons make mutual wills, the marri.™ r . 
them does not revoke the will of the other, JKnetlep v. simmonj. 4 Ves^6o^ 

Joint VVill.-By a joint w.ll is meant asioale instrument by which two „ 
give effect to their testamentary wishes. Such 3 will is revocahl. ‘ Persons 
either of them or by the survivor. Hobson v. Blackburn I Add lime by 
ceitain cases it will be enforced in equity as contracts. Du/our v. P.rl!-!: , !”. 

4t9. A joint will IS valid so far as regards the property of each ^ 

entitled to probate on his death, unless it is to take effect on ft,- a 

testators. Ordinarily it is required tobeproveion bedeatVofetf 

he granted on the death of the drs, dying and ^^th o'f fh^sn^ro^ 
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(Coote’s Probate Practice 15th Edn. 34), In the goods of Stracy, l Deane Ecc. 
Rep. 6 ; In the goods of Itaine, l Sw. and Tr. 144 ; In the goods of Letitia Love- 
grove, 2 Sw. and Tr. 453. 

It is competent for two Hindus to make a joint will, Minakshi v. P'isu’analAa. 
33 Mad. 406 : Jethahhai v. Parshotam, 45 Bom. 987. 

Contingent or Conditional \Vilf.~-A will may be made contingent upon the 
happening of an event, so that if the event does not happen the will has no effect. 
B^erts V. Boberts, 2 Sw. and Tr. 337. In order that a will should be regarded 
as conditional or contingent it must plainly appear from the terms of the will that 
its provisions were intended to take effect only in the event of the happening of the 
contingency and not otherwise, e. g., a testator being about to travel makes a will 
in the following words This is to take effect if I do not return from the voyage 
on which I am now starting." The testator returns home and dies. The will has 
no effect and is not entitled to probate. Parsons v. Lanoe, i Ves. Sen. 189. 
The usual expression used by a testator in this country that he is led to make the will 
by reason of uncertainty of life is not to be deemed conditional (see Mortimer on 
Probate p. 286). A will may be made conditional on the assent of a third person to 
its provisions and if that assent is withheld the instrument is not entitled to probate. 
Be Smith. (1869) I P. and D. 717. 

Duplicate W1U.*~A will may be made in duplicate. But where the will is 
executed in duplicate, one of which the testator retains while he deposits the other 
in the custody of another, the destruction of the duplicate in the testator's possession 
revokes the whole, Seymour’s case I P. W. 346, 2 Vern; 742. 

Probate.— A copy of the will by which the executor is appointed certified 
under the seat of the court is usually called probate. For form of Probate see 
Schedule VI of this Act. 

High Court.— The definition is omitted. See General Clause’s Act. It means 
High Court both in its original and its appellate jurisdiction, Nagendrabala v. 
Kashipaii, 37 Cal. 224. 

3 i (0 The Local Government may, by notification in the local 
row«r of Local Gov Gazcttf, either retrospectively from the 

crnmenttoeieraptiny sixteenth day of ^larcli 1865, or prospectively, 
r»co.i«ctortni»inth« exempt from the operation of any of the following 
ed by the Local Oor. provisions oi tliis r\ct, namely, sections 5 to 49, 
ernment from opera- eg tO IQI, 213, 31 ■? and 21 S tO 369 , the members of 
any race, sect or tnbe m the province, or of any 
part of such race, sect or tribe, to whom the Ixical Government 
considers it impossible or inexpedient to apply such provisions or 
any of iliein mentioned in the order. 

(2) Tlie Local Government may, by a like notification, revoke 
any such order, but not so tliat the revocation shall luvc retrospec- 
tive cllect. 
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(3) Persons exempted under this section or exempted from the 
operation of any of tlie provisions of the Indian Succession Act, 1S65, 
under section 332 of that Act arc in this Act referred to as “ exempt- 
ed persons." 

(7Ai« arc/ioa i« nete,) 

COMMENTARY. 

This section empowers the Local Government to exempt any community 
from the operation of sections relatinc to domicile, marriage, inteitate succession, 
testamentary succession, execution of wills, rules of construction and cranis. 


PART n. 

Of Domicile. 

4-1 This Part sh.ill not apply if ilic deceased 
Application of PirL u*as a Hindu, Muhammadan, liiuldhist, Sikh or 

Jaina, 

( This scetion •< iwtr. ) 


COMMENTARY. 

This section excludes from the application of this part Hindus, Mahomedans, 
Buddhists, Sikhs and Jains. But though these classes are excluded from the 
operation of the sections on domicile, in (he absence of any other law governing the 
question of domicile, the principles laid down in the sections embodied in this part 
would be applied, see ICashibai v, Shripat, 19 Boro. 69; ; Bhaurao v. Lakthmibai, 
20 Bom. 60;. 

, ... 5. (i) Succession to the immoveable 

.ucceMtatoSi'd 1"“^“ of “ potion deCL-ased 

person'i immoTeabio regulated by thc law of British India 
sooh person may have had his domicile at 
of bis death. 


: property 
shall be 
wherever 
thc lime 


(2) Succession to the moveable property of a person deceased 
is regulated by the law of the country in which such person had his 
domicile at the time of his death. 

Ulurlraliont. 


(,■) A, hAYma h„ dooied. m Bnti.li tadi., dio, ia Ftanr,.. Ua,i„, 
ptopertr in Fr.nc., inoY.«bls prop.rlr in EngUnd, nnd propetty. both moYc.bl. and In 
moYeable, in British India. The succeMion to the whole is reeulated by the law of Britisl' 
India. 

(,,) A, an Englishman, having his domicUe in Franco, dies in British India and 
' learea property, both moveable and immoveable, in British India. The succession th 
moveable property U regulated by the rulee which govern, m France, the succession Z iK 
moveable property of an Englishman dying domiciled in France, and the auccessi^n i .v 
immoveable property is regulated by the law of Brituh India. “ w the 

( This 18 tec. 5 of the Succeatton Atl X of 1S6S.) 
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000 domiciio only 6, A person can have only one domicile for 
affects succession to the purposc of the succession to his moveable 
n.ov.abi... property. 

( This ts see, S ojtke Succession Act X of IS65.) 

Domicile of origin 7. The domicile of origin of every^ person of 
ofpereon of legitimate legitimate birth is ill the country in which at the 
time of his birth his father was domiciled; or, if he 
is a posthumous child, in the country in which bis father was 
domiciled at the time of the father’s death. 

lltiiitration. 

At tlio time of the birth of A, hie father was douuciled in England. A*b domicile of 
origin IS in England, whatever may bo the country in which he was bom. 

( This is sec. 7 of the Succession Act X of 186S.) 

S« The domicile of origin of an illegitimate 
of iikgiUmate^chifdf ° country in whicli, at the time of his 

birth, his mother was domiciled. 

( 7^18 18 see, 8 of the Succession Act X of JS$5. ) 

Continuance of 0, The domicUc of origin prevails until a 
domicile of origin. hqw domicile has been acquired. 

( This It sec, 0 of the Succession Act X of 1885 ) 

. . . , 10 . A man acquires a new domicile, by 

domicSol“*‘^“ taking up his fixed habitation in a country which is 
not that of bis domicile of origin. 

£xp/ana/iou . — A nun is not to be deemed to have taken up his 
fi.xed habilalioa in British India merely by reason of his residing 
there in His Majesty's civil or military service, or in the e.xercisc of 
any profusion or calling. 

Illuttraltons, 

{%) A, whobe domicile of origia Is in England, proceeds to British Indis* where 
ho settles as a barrietcr or a merchant, Intendlog to reside there during the remainder of bis 
Ufo. His domicile is now In OritUh India. 

(iT) A, whose domicile Is in England, goes to Austria, and cstera the Auilriao 
Ber>ice« latendlng to remain In that eervice. A baa acquired a domicile in Austria. 

(ill) A, whose domicile of origin le In Ennce, cornea to reside in British India 
under an eogagement with the Uovemmeot of India for a certain number of >ears. ItUhls 
Intention to return to I'rance at the end of that period. Ue does not acquire a damkile 
in British India. 

( IP ) A, whose domicile is in Eagtand, goes to reside In Onllsh India for the purpoM 
of winding up the affairs of a partnership which has been dissolred. and with the laUalian 
of returning to England as soon a* that purposo is accompUshed. lie does not ly such 
residence acquire a domicile In UriUsh India, howescr losg the residence may lasL 

(r) A, basing gone to reside in BnUsh India in the circucstancee BcBL«one4 
in the last preceding Ulustralion. afurearde altera Ida istectioo. and tahea ap ha ffiej 
haUtaiion is finUsh India. A » 4— ~if,!s .a I'r.t..*, 
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(m) a. whoio domicileikintb»i!'r«actiiiattltnnciA of Clun<]i-rna;{orp, ii compelled 
by political events to t*Ve refuge iP Calcttll»,»iid rc%id«« ia Calcullft, for many joar* in the 
hope of such poUtlcdl ebaoavs aa may enable biro to return with lifcty to Chandernagore* 
He docs not by such residence aciiuite a domicile in Urjtisli India* 

(tti) A, havtog come to CalcuUaia the circuontancos elated in the lost preceding 
illustration, continues to reside theto after eucti political changes hare occurred as srould 
enable him to return vrithaafety to Cbandematcore, and bo intends that his residence in 
Calcutta ahall be permanent. A has acquired a domicile in Drltisb India, 

( Thit 14 sec. JO 0/ (Ae Succession Act X 0/ iidS.) 


11, Any person may acquire a domicile in Briiisli India bv 
making and depositing in some otiicc in Briiisli 
Special mode of *c- India, appointed in thisbclialf by the Loc.il Govern* 
ISriusb India?'' ^ mcnt, a declaration in writing under his hand of his 
desire to acquire such domicile; provided that he 
has been resident in Rritisli India lor one year minicdiately preceding 
the time of his making such declaration, 

( ThU IS see. It of the Succeanon Act X of Ji',i 1 


12. A person who is appointed by the Government of one 
country to be its ambassador, consnl or other 
qulrei^rre.W»“‘e‘o; representative in another country does not acquire 
MpressntaUT® oi tor. a doTuicUe iix the latter country bv rc.ison onlv of 
ps^torhUfsinV'" residing there in pursuance of his appoinlmcntj'nor 
does any other person acquire such domicile bv 
reason only of residing Nvith such lirst mentioned person us part of hu» 
family, or as a servant. 

( TAi* t< sec. ti of th« S'ucccssi'on ^Ict .Y of 


„ , , 13. new domicile contimies nniil Die 

doiScIi" former domicile has been resumed or another has 

been acquired, 

( This it tcc. 19 of Iho Succession Act X of 

\Af* The domicile of a minor follows the 
jfiDOf'adomicire. domicile of the parent from whom he derived his 
domicile of origin, 

Exception.—Tlxe domicile of a minor does not ebauRc with that 
of his parent, if the minor is married or holds any office or erooiov 
ment in the service of His Majesty, or has set up, with the consent 
of the parent, in any distinct business. 

( Thta It sec. Jf of Successtoii Act XofliuoA 

Domiciio acquired by V ^t^qinres the 

woman on marriage, domicile oi her husband, if she had not the same 
doimcne before. 

( Thit it sec. IS Of the Sutxasion Act X of isas.) 

w.t.-.*»i»>l«.in- 16. A rvife's domicile during lier marriaae 

los m,tri.c.. follows the domicile of her husband. ® 


THE INDIAN SUCCESSION ACT. 


13 


S. 17-19] 

Exception. — The wife’s domicile no longer follows that of her 
husband if they are separated by the sentence of a competent Court, 
or if the husband is undergoing a sentence of transportation. , 

( This is sec. 26 0 / the Succession Act X of 2SCS.) 

w. Save as hereinbefore otlierwise provided 
of Q6W ^ Person cannot during minority acquire 

a new domicile. 

( T&is is sec, 17 the Succession Act X of 18CS.) 

18. An insane person cannot acquire a new 
domicile in any other ^vay than by his domicile 
of naw domioiia. the domicile of another person. ' ' ' 

( TAia is sec. IS of the Succession Act X of J86S.} 

Succeaaion to mow. 19. 1/ a person dies leaving moveable pro- 

abio properly in firi- perty in British India, in the absence of proof of 
of proof of domicile any domicile elsewhere, succession to the property 
cieewhere. is regulated by the law of British India. 

( This is sec. 19 0 / the Succession Act X of JSCS.) ^ 

COMMENTARY. 

Sections 5 and i9.~The question of Domicile of a person'has to be determined 
for (he purposes of the distribution of his moveable properly when such person dies 
intestate, u without making a Will. The general rule is that the distribution of 
the moveable property of a person dying intestate is regulated by tbe law of the 
country in which the person had his domicile at.the time of bis death, without any 
regard to the place of his birth or death or tbe siluaiton, of tbe property* It is the 
domicile at death that governs the succession. Thus if a man dies domiciled in 
England the succession to his moveable property will be governed by the English 
law. and if he left a will the construction of such will, at least so far as it relates to 
his moveable property, and its execution wherever the will may have been executed, 
shall be according to the English law. Succession to tbe immoveable properti/ of a 
person is regulated by the law of the country in which such property is situate, t. 
by the lex loci ret sitca, wherever the person may have bad his domicile at the time 
of his death, Shaurao v, LaJisbrntbaS, 20 Dom. 607. Thus if a man domiciled in 
England possessing immoveable property in Oritish India dies intestate the succes* 
sion to it will be in accordance with tbe Indian Succession Act, and if be has made a 
will respecting the immoveable property in (bis country both its construction and 
execution must be in accordance with this Act. 

In the absence of proof of any domicile elsewhere succession to the moveable 
jiropcrty in Oritish India of a person is regulated by the law of Oritish India, sec l‘A 

Section S applies in case of testacy as well as intestacy. Therefore, if a for* 
cigner males a will atfecUng immoseable property at execution mast be in accordance 
With this Act ; but in case of mot cable prot>eny it would be sui^cicnt if it is valid 
according to the law of domicile though It may not be valid according to (bis Act* 
Shaurao w Z»aXsAnuhai, at<pra. 
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There is, however, an exception lo this rule in case of a foreign or feudatory 
state. If such a state holds immoveable property, and if (here is no prohibition by 
International Law to such holding the rule laid down in see. 5 apply. 

Hajon Uanick v. Bur Sing, ir Cal. I/. 

Though the right to succession to the moveable property is to be regulated 
by the law of the domicile, still if a person whose domicile is not in Oritlih 
India dies leaving moveable property in Hritish India, th$ adminisfrnti’on of that 
property and its application towards the payment of his debts IS to be regulated by 
the law of British India, The executors or administrators of such person in British 
India may, after discharging all the debts of the deceased, transfer and hand over 
the surplus or residue to the executors or administrators (if any) of the foreigner in 
the country of his domicile with their consent, instead of themselves distributing 
the surplus or residue to the persons entitled thereto. See sec. 367. 

What is Domicile. — As the question of domicile pl3>s such an important part 
in the distribution of the moveable property of a person it is essential to know what 
is meant by the expression “domicile." In its ordinary meaning domicile means 
the place where a man lives or has his home. Lord Wensleydale in Whicker v. 
Hume, 7 H. L. C. 164 gives the following defimtion: “ Habitation (by a man) in a 
place with the intention of remaining there for ever unless some circumstances 
should occur to alter his intentioo." The domicile of a person t» where he has his 
true 6ied permanent home to which he intends returning. By permanent residence 
is meant the residence to which no definite limit of time can be assigned. Two 
things are essential to constitute domkileHO residence and (3) intention of making 
it the home. 

Classification of Domicile.— Domicile has been classed under three beads— 
(I) By Birth, (i) By Choice, ( 3 ) By operation of Law. 

(t) Domicile by Birth.— Secs. 6 , 7 , 8 and 9.— Though a man may have two 
domiciles for some purposes he can have only one for the purpose of succession to 
his moveable property. And it is also a settled principle that no man shall be with- 
out a domicile. The law attributes to every child as soon as he is born the domicile 
of his father if the child is legitimate and the domicile of his mother if the child is 
illegitimate. This is called “domicile by birth "or "original domicile.” It is not 
in itself local, i. e., by it is not meant the place of birth of the child for by mere acci- 
dent a child may be born on a journey in a foreign country, but the country in which 
at the time of the birth of the child his father is domiciled, if the child is legitimate 
and, if the child is illegitimate, the country in which at the time of his birth his 
mother is domiciled. The place where the child was born is immaterial. The 
domicile of origin once ascertained in law clings and adheres to the person untii he 
chooses to divest himself of jt by substituting a domicile of choice for the domicile 
of origin, fiantoa v. Pinto, 41 Bom. 687. 

(2) Domicile by Choice.— Secs. 10. Ii. 12 and 13.-A domicile of choice is 
acquired by a combination of fact with intention. The fact is residence and the 
intention is that the residence should be permanent. It is the taking up of a fixed 
habitation that determines the acquisition of new domicile. A domicile of choice is 
the creation of the party. The domicile of origin is the creation of law. and, when a 
party creates a new domicile, the domicile of origin remains in abeyance. It is not 
extinguished. To constitute such a change of domicile it must be both animo ct 
facto. Mere residence m a new place is not enough, it must be accompanied by an 
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itention of permanentlj/ residing in the new domicile with the intention of abandon* 
ng his domicile of origin. Santos v, /*inlo, 41 Bom. 687. If the domicile of choice is 
bandoned without acquisition of another the domicile of origin revives without the 
leed of any further act or intention on the part of the person. In In Jia Elliott, 4 
'al. 106 a person who had entered in the service of the East India Co., continued 
n that service after the Act of 1858 transferring the Govt, of India from the East 
ndiaCo., to Crown was passed died in 1878 leaving a holograph will which was not 
ttested according to this Act but was valid according to Scotch Law. It was held 
hat the deceased had acquired an Aoglo*Iadian domicile and the will was not valid. 

Sec. 1 1 lays down a special mode for acquiring domicile in British India, t. a., 
ly making and depositing in some office in British India a declaration to acquire 
uch domicile by a person who shall have been a resident in British India for one 
tear immediately preceding the time of hts making such declaration. 

As above stated it is the taking up of fixed habitation that determines the fact 
)f the acquisition of new domicile. Therefore sec. I 2 enacts that if a person is 
appointed by the Government of one country to be its ambassador, consul, or other 
representative in another country he does not acquiie a domicile in the latter country 
by reason only of residing there, nor do his family or servants acquire a new domicile 
by reason of their residing with him. An acquired domicile continues until the former 
lomicile is resumed or another is acquired. The domicile of origin does not revive 
until the acquired domicile is abandoned and the former is resumed animo ct facto. 
An acquired domicile cannot be lost by mere abandonment. 

(i) Domicile by Operation of Law.— Secs. 14, 15, 16, 17 and 18.— Domicile 
byoperationoflawafiectstlireeclasses: (<r) A minor; (d) A married woman, and 
(c) A lunatic. 

(a) AUnor's Domicile.— Secs. 14*17. — ^Tbe domicile of a minor follows that of 
his parent, f.e., of the father if the minor is legitimate, and of the mother if the 
minor is illegitimate ; 

Except. (1) If (he minor is married, or 

(3) Holds any office or employment in the service of His Majesty, or 
(3) Has set up, with the consent of the parent, in any distinct business. 

{b) Married Woman's Domicile.— Secs. 15 and jfi.— By marriage a woman 
acquires the domicile of her husband, if she had not the same domicile before. And 
during marriage the wife’s domicile follows that of her husband. 

Except. (1) Where the husband and wife are separated by the sentence of a 
competent Court, or 

( 3 ) If the husband is undergoing 3 sentence of transportation. 

The widow retains the domicile of her husband after his death, unless she has 
changed it after his death. Kathiba v. Shripot, 19 Bom. 697. 

The word “ sentence" in section 16 means both a decree for dirorce anJ a 
decree for judicial separation. DoJpSim v. Jtollns, 7 H. L. C. 390. and after a deare 
for divorce the wife may select her own domiate, ifaelxmia r. EJtrarJ. (1911) 
I Ch. 578. But if the parties lit e separate under a deed of srparatioa the ezcepiKsa 
will not apply* irarrcnder v. IFcrre»der, 3 CJ. & F. 4&3. 
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*• . r\«^5/-iia — See i8— Aninsanc j>crson cannot acquire a new 
fono»in„ .ho ^1)’" 

jersc 

nArtiteJie —There 18 no provision made in this Act as to 

i ’ iflo Wvokedor to have become invalid nor shall the construction thwcof be 
be held to be revoke o domicile of the person making the 

altered by reason of any s q whether of British subjects or aliens 

same.” Thi. ap^ pjoralcp 35) Severance from the domicile of 

wherever made (see ^ ,nofher nlace would effect a change of domicile 

»‘’rS‘o r!o™.8.. fti® F""''' «’ Ansl.>-Indh.» bot il Mold nol 
chLgo the la.v of Successioii, Mahomtd v. Khatubai, « Bom. 6«. 

Onus 01 Pt<.ol.-As resoids proof of ocToisilion of domicile of cho.ee the 

.eoe,h of residence is e very strong ground for infcrr.ng. .n the nhsence of cypress 
SSto an intention to malte a residence a filed habitation nr permanent home. In 
n,s, it is a nuestion of fact, though the decisions are vaned and confusing (see 
SaiSia V f inlo. 4t Bom. 687 where the subject is fully discussedh In the case of 
midina iS ludta the onus Iteson the patty allcg.ns foreign domicile to prove 
of^otigin. If onoe the domicile of origin is proved then it lies on the 
*rty Seging domicile of choice to prote the domicile of choice, Boitnnud v. Emit,. 
32 Cal. 631. 


PART m. 

Marriage, 

20. (0 No person shall, by marriage, acquire any interest 

• ■ ' ^ * in the property of the person whom he or she 

Interests and powers nurries Of becomc incapable of doing any act in 

not acquired nor lost of ius or her own property which he or she 

bymamaee.- could have done if unmarried. 

( 2 ) This Section— 

. (<?) shall not apply to any marriage contracted before the 

first day of January x866. 

(6) shall not apply, and shall be deemed never to have 
applied, to any marriage one or both of the parties to 
which professed at the time of the marriage the 
Hindu, Muhammadan, Buddhist, Sikh or Jaina religion. 

Clouse {i)of tecthn is sec. 4 of the Succtsnon Act AT of issi. Ctavse ® ( a ) 
X tie deemti never 

* J> ie oppbed. to any marriage, one or both of the parlies to nkich prafeesed at the tme 
*** ffc tnorn'offe the Hindu, Muhammadan. BaddhiU, SiKh or Jatna religion" see the 
'’•f *"® . iToinari's Property Act, 1874 t,a of 1874). 8.S,.last paragraph, Genl. Acts. fW. II, 

I .« <Z7l o/efouw (S) ‘4 taUnfrrmsec.Softhe Marntd IPonon’s Property Act III 

WsSc). *«<■•»« ‘y Act- 
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COMMENTARY. 

This section (like the corresponding section of the old Act) is retrospective 
upto 1st January l865 and leaves rights which had been acquired before that date 
unaffected, Sarkies v. Prosonomoyee, 6 Cal. 794. In that case it was held that the 
law of dower was recognised in India amongst Europeans an'd Armenians as a 
branch of the law of inheritance. This section and the following section are to be 
read together for ascertsimag their combined effect on the rights in the property of 
a married woman, 

21, If a person whose domicile is not in British India 
marries in British India a person whose domicile is 
Effect of marriaae in British India, neither party acquires by the 
'Sr"dMenoiSI‘ marriage any rights in respect of any property of 
ciled in British India, the Other patty not comprised in a settlement made 
previous to the marriage, which he or she would 
not acquire thereby if both were domiciled in British India at the 
time of the marriage. 

This it eic. // 0/ the Succession Act Xof JSCS. It does not apply to llindue, J/uAa* 
madam, Buddhists, Sikhs or Jams (see sec. SZ clause 2). 

COMMENTARY. 

The object in enacting secs. 4 and 44 of the old Act (to which these sections 
20 and 21 correspond) was to alter completely the English law regarding a married 
woman's properly and the disability under ^which a married woman was placed 
before (he Married Women's Property Acts were passed. The law io England before 
(he Married Women's Property Acts was as follows 

(1) Personal chattels in possession belonging to (he wife at the date of the 
marriage became absolutely vested in (he husband by marriage, and he ac« 
quired the right to reduce into possession the wife’s outstanding personal 
choses in action, that is, things to which the wife had a mere right enforceable by 
suit, e.g., debts, moneys in the hands of third persons, etc. A married woman could 
not acquire any legal right to personal property during coverture. 

(2) As to real estate the busband acquired during the marriage a freehold 
interest in his wife’s real estate for their joint lives ; and in the event of her death 
leaving children, subject to certain condidoos and limitadoni, the husband became a 
tenant by curtesy. 

Reference may here be usefully made to The Indian Married Woman's Property 
Act III of 1874. The recitals to the said Act are as follows 

“And whereas by the Indian Succession Act, I865. section 4. it is enacted that 
no person shall by marriage acquire any interest in the property of the person 
whom he or she marries, nor become SDcapable of doing any act in rrspect of hU 
or her own properly which he or she could bas'e done if unmarried : 

And whereas by force of the said Act ill women to whose carriages It applies 
are absolute owners of all property vested in, or acquired by them, and their 
huihandt do not. by their marriage, acquire any laterest io such prt>periy. but the 

3 
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(c) Lunatic's Domicile.— Sec. l8.— An insane person cannot acriuirc a new 
domicile in anj other way than hy his domicile following the domicile of another 
person, i. c., if the lunatic is a minor, his domicile follows that of his parent or if a 
lunatic is a married woman her domicile follows that of her husband. 

Effect of Change of Oamlclle.—Thcre is no provision made In this Act as to 
the effect of change of domicile on the will of a person. Under the English Wills 
Act, \66l, sec. 3, it is provided that '* no will or other testamentary instrument shall 
be held to be revoked or to have become invalid nor shall the construction thereof be 
altered by reason of any subsequent change of domicile of the ixrson making the 
same." This section applies to all wills whether of Dritish subjects or aliens 
■wherever made (sec hfortimer on Probate p. 35). Severance from the domicile of 
origin and permanent residence in another place would effect a change of domicile 
and with it a change of law, e. q., from French to Anglo>Indian but it would not 
change the law of Succession, Uahomed v. Khatu 3 >al, 43 Bom. G47. 

Onus of Proof.— As regards proof of acquisition of domicile of choice the 
length of residence is a very strong ground for inferring, in the absence of express 
intention an intention to make a residence a died habitation or permanent home. In 
every case U U a question of fact, though the decisions are varied and confusing (see 
Sanies V. JPxnlo, 4 t Socti, 687 where the subject is fully discussed). In the case of 
a person residing in India the onus lies on the party alleging foreign domicile to prove 
the domicile of origin. If once (he domicile of origin is proved then it lies on the 
party alleging domicile of choice to prove the domicile of choice, Bonnaui v. iTrsiVe 
32 Cal. 631. ' 


PART III. 

Marriage. 

, , , 20 . (1) No nerson slull, by nurTiage, .acquire anyinicre-si 
m the property of the person whom he or she 
or become mcapable of doing any net in 
by marriage. • fespect of Ihs or Iicr own property which he or she 

could have done 11 nntnam’ed, 

(5) This Section — 

• ■ , (a) shall not apply io any marriage contracted before the 

first day of January 1866, 

w shall not apply, and shall be deemed never to Jnve 
applied, to any marriage one or both of the parties to 
- which professed at the time of the inarrhm. .1, 
Hindu, Ituhainmadan, Buddhist, Sikli or Jaina religimn 

Cl<iMie{l\ofthisaeciionis$ee.4 of the Succrtnon Acl X f,r isr- nt 

S.{]i)x3tec.33lofth6samtAct. The section” shall not apply and shan't.* 

10 ftftve applied. <o any momoye. on# or fco/A of the parties to urhtch srn/rJj 
r,f the marriage the Ifindu. iTuhammadan. Buddhist. S,bh or Jain/rel^ ‘''V 

iSarnti Woman's Property Act, 1874 {aofj874). s.S.lastparonraDh r"» *rr 

Sab elaiite ( b ) of elapse {2) is taken from sec. S of the JfomW Woman's /Voirt*’ fiv 
of lS7i which section is repealed by this Act. i^operty Act JIf 
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COMMENTARY. 

This section (like the corresponding section of the old Act) is retrospective 
upto 1 st January 1866 and leaves rights which had been acQuired before that date 
unaffected, Sarkies v. Prosonomoyee, 6 Cal. 794. In that case it was held that the 
law of dower was recognised in India amongst Europeans an*d Armenians as a 
branch of the law of inheritance. This section and the following section are to be 
read together for ascertaining their combined effect on the rights in the property of 
a married woman. 

2t. If a person whose domicile is not in British India 
marries in British India a person whose domicile is 
Effect of marriage ill Britlsli India, neither party acquires by the 
marriage any rights in respect of any property of 
ciied in Britiah India the Other party not comprised in a settlement made 
previous to the marriage, which he or she would 
not acquire thereby if both were domiciled in British India at the 
time of the marriage. 

Thit it ate. 44 of the Succeaaioti Act Xof J86S, It doea not apply to JfuAa« 

madana, Buddhittt, Stkha or Joint (tec tec £2 claute 2). 

COMMENTARY. 

The object In enacting secs. 4 and 44 of the old Act (to which these sections 
20 and 2t correspond) was to alter completely the English law regarding a married 
woman’s property and the disability under .which a married woman was placed 
before the Married Women's Property Acts were passed. The law in England before 
the Married Women's Property Acts was as follows 

(1) Personal chattels in possession belonging to (he wife at the date of the 
marriage became absolutely vested in the husband by marriage, and he ac* 
quired the right to reduce into possession the wife's outstanding personal 
choses in action, that is, things to which the wife had a mere right enforceable by 
suit, e.y., debts, moneys in the hands of third persons, etc. A married woman could 
not acquire any legal right to personal property during coverture. 

(2) As to real estate the husband acquired during the manlage a freehold 
interest in his wife’s real estate for (heir joint lives ; and in the event of her death 
leaving children, subject to certain conditions and llmitailoni, the husband became a 
tenant by curtesy. 

Reference may here be usefully made to The Indian Married Woman's Properly 
Act in of 1874. The recitals to the said Act are as follows 

"And whereas by the Indian Succession Act. iS^S. section 4. it is enacted that 
no person shall by marriage acquire any interest in the property of the person 
whom he or she marries, nor berame incapable of doing any act In respect of his 
nr her own property which he or she could base done if umnarried: 

And whereat by force of the said Act all women to whose mamages it applies 
are ahwolute owners of all property vested in, or acquired by them. aaJ their 
hiidiands do not. by their marriage, acquire any inierest in such property, b.t the 

3 
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. - art in the santtt lasit.on as an nnma 

•■ Sec..oahaMa„icaWo.aa;s«-m 

married 'soroan may main ai^ lS65orof Ihii Act 

anydescr.pl.onavtachbs foi«oC^^^^ .hj rcmad.M. 

istarseparatapropet y.anashe 

both civil and ciitmnai. asamst all p ,o such tain, proccsso and 

pcopcctyaaiiahctvcm un^ ,f nnmacxW;' 

orders in respect ^'”L that sections 20 and 21 of this Act relate o the 

It should hntrever be 'm™'; . psup„„ . but the order of succession to 
■ttntnediatc efiect %npulji B. d/oliunlln v. Dnaaobhop B. 

such ^11 be seen from sections IS and t6 of this Act that by 

■ succession 

. . Therefore 

domicde, he hu h d ^ property to the 

Ssioi of h.rthild«n accordins to English 1 a.«, ifiller v. Adm -Oenernl, I Cal, 

V. A-dm.^Oenerai, 2 $ Cal. 506. 

Jlluttraiion- 

A h.tlna anEogli.il domicil, ra.rrie. » ..I. D ii.r.og an Indian Dotnlede. B ha. 
so; ntLmtr of her otro. A doo. not .eqolt. any right or.r B’. pn>i»tlr. D die. leaving 
u"hMl.aJdA,an.olher,andabrolh.r. Coder th. Act Iho property would he dltlded .. 

follows , , 
Husband i, mother snd brother Equally (sec. 43). But succession to the mowable 
.swmysmrtff of a deceased person .sreguUtcd by the uwonbe country of his domicile (sec. -) 

^ ?!L^NifLfaBbTiDftrrlogfl acquires her husband's domicile. * In this cssa therefore, the 
s^LSsion wiU be according to tbo English law and under that law the husband will take the 
whole Admimsirator General. 23 Cal. 50C; J/tWer t. Admtnielrator-General, 1 CaL 

412J. 

Restraint on Anticipation.— Allied to the law of Married Woman’s Property 
U the eouiwble principle wheibya/efflmecop<r#.i.e.,a married woman, is restrained 
from alienating property settled for her benefit. This is known as the principle 
f “Restraint on Anticipstion." It means restraint on alienation and is an 
° otion established by equity in favour of married women to the general rule of 
t*w which regards conditions in transfers of property restraining alienation as null 

void. Neither the Succession Act nor the Indian Married Woman’s Property 
Y has* abrogated this equitable principle, though at One time it was doubted, 
^{jjpQliie V. Stuart, 12 c^]. 527. This case however is dissented from in Se 
see M PP Mantel, 18 Mad. 19 and Farrao J. in Curaetjee P. Tarachand v. 

^ Boro. 348 declined to follow this decision and he held that the object 

jjustow assimilate the pewition of a married woman to that of 
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aa unmarried one so far as regards her dealings with her own property; but that 
section 8 of the Married Woman’s Property Act renders a married woman liable 
on/y to the extent of her eeparate property. Sec. 8 of the Married Woman’s 
Property Act is as follows:— 

“ If a married woman (whether married before or after the first day of January 
1866) possesses separate property and if any person enters into a contract with her 
with reference to such property or on the faith that her obligation arising out of such 
contract will be satisfied out of her separate property such person shall be entitled 
to sue her, and, to the extent of her separate property, recover against her 
whatever he might have recovered in such suit had she been unmarried at the date of 
the contract and continued unmarried at the execution of the decree. Provided that 
nothing herein contained shall affect the liability of a husband for debts contracted by 
his wife’s agency express or implied.” This doctrine has been given statutory 
effect by section lO of the Transfer of Property Act, which runs as follows “Where 
the property is transferred subject to a condition or limitation absolutely restraining 
tbe transferee or any person claiming under him from parting with or disposing of his 
interest in the property, the condition or limitation is void except in the case of a 
lease where the condition is for the benefit of the lessor or those claiming under him : 
Provided that property may be transferred to or for ihebenefit of a woman {not 
being a Hindu, Huhammadan or Buddhist) so that she shall not have power 
during her marriage to transfer or charge the same or her beneficial interest 
therein," It is only in case of a married woman that the law makes this exception. 
Therefore if a woman is unmarried at tbe date of tbe contract the law ordains that she 
cannot possess property subject to such condition, Cursetjee P, Tarachand v. i 7 ua* 
totrijee, 11 Bom. Accordingly in Ooudoin v. VenKatesa, 30 Mad. 378 It was 
held that the income of property belonging to a married woman subject to a restraint 
on anticipation accruing due after the date of the decree against a married woman’s 
separate property is not liable to altacbmcnt. 

Hindus.— Tbe provisions of tbe secs. 4, 5, 6, 7, 8 and 9 of the ilarried 
Woman's Property Act do not apply to Hindus, Balamba v. JCrishnayya, 37 .Mad. 
483. Shanker v. &mabai. 15 Bom. L. R. 320. 

Wife's Ornaments.— Ornaments arc treated on a special footing. They com* 
prise ornaments presented to the wife at the time of her marriage either by her 
parents and friends or by ber husband’s parents and friends and ornaments presen* 
led subsequent to marriage, Aa regards the latter they form a part of her moveable 
property. But as regards tbe former it was held ia the case of Byramjee v. Jjci* 
setjee, 16 Bom. 630 that ornaments presented at marriage to a bride belonged to tbe 
husband and wife jointly during their life aodoa the death of cither they belong 
absolutely to the sura Is or, see Graham v. Londonderry, 3 Atk. 393, 

22. (1) The nroperty of a minor may be scltlcd iu con* 
icmputioii of marru;;c, provided the settlement is 
minor with the approbation of iho 
WsUoa^muTisgl. * minor's fallicr, or, if the failtcr is dead or absent 
from nritish India, with the approbation of the 
Ilish Court. 
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(2) Nothing in this section or in section 31 shall apply to any 
will made or intestacy occurring before the first day ot January, 
1866, or to intestate or. testamentary succession to the property of 
any Hindu, Muhammadan, Buddhist, Sikh or Jainu. 

Clauac (/) i's bcc. iS and ctaute (,') i< o/ifie Succemo < Act A* ij iit'). 

COMfllENTARY. 

This is aa eoabling section. A roioor is incapable of dealing with his property. 
A miaoc cannot make a will. This section enables a minor's property to be settled 
on trust in the following case. 

(n) If the settlement is in contemplation of marriage, and 
(&) the settlement is made with the approbation of the minor’s father or If he 
is dead or absent from British India with the approbation of the High Court. Both 
the conditions must be fulfilled. 


PART IV. 

Of Consanguinity. 

23 * Nothing in this Part shall apply to ativ tvill made or 
intestacy occurring before the first day of Janiuiy, 
Applicstien of Part. i866, or to intestate or testamentary succession to 
the property of any Hindu, Muhammadan, Bud- 
dhist, Sikh, Jaina or Parsi, 

(TfuBiiaec.Jiio/ihBSuectiitionAaXv/mS. and .cc h o/ the Inlutale 
Succession Act XXI cj iSoi . ) 

COMAIENTARY. 

The. whole of this. part applies to Europeans, Indian Christians, and other 
persons professing the Christian religion domiciled in British India. 


Kiaeixed or 
sasguuiity. 


con. Kindred or consanguinity is the con- 

nection or rel.uion of persons descended from the 
same stock or common ancestor. 

( This is sec. M of the Succesiion Act X of ms.\ 


25 - (0 Lineal consanguinity is that which subsists beiwecr 
two persons, one of whom is descended in a direct 
Lineal consaDgniQUy. line froHi tile Other, as betwepii n 1 1 • 

upwards in the direct ascending line; or between a man and hi7son 
grandson, great-grandson and so downwards in the direct descend 
ing line. , 


de-ceidto^^™'^ generation constitutes a degree, eitlier ascending or 
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(3) person’s father is related to him in the first degree, and 
so likewise is lus son; his grandfather and grandson in the second 
degree; his great-grandfather and great-grandson in the third 
degree, and so on. 

( Thit is see, 2t of Ike Sucecsston Act X of JSSS.) 

26. (0 Collateral consanguinity is that which subsists be- 

tween two persons whoare descended from the same 
consan- g^Qck or ancestor, but neither of whom is descended 
in a direct line from the other. . • 


( 2 ) For the purpose of ascertaining in what degree of kindred 
any collateral relative stands to a person deceased, it is necessary to 
reckon upwards frofn the person deceased to the common stock and 
then downwards to the collateral relative, a degree being allowed for 
each person, both ascending and descending. 

1 Ths u sec. 23 of the Succession Act X of ISOS.) 


Per&ona held for pur- 
POBO of BuccesiioQ to 
be similarly related to 
deceased. 


27. For the purpose of succession, there is 
no distinction— 


(n) between those who are related to a person deceased 
through his father, and those who arc related to him through lus 
mother; or 

(3) between those who arc related to a penon deceased by the 
full blood, and those who arc related to him by the half blood; or 

(c) between those who were actually born in the lifetime 
of a person deceased and those who at the date of his death were 
only conceived in the womb, but who have been subsequently bom 
alive. 

( This (I see, £3 of the Succession Act X of tS6S,) 


.. . . 28. De grees of kindred are computed in 

ofSsrteB oMUndrul* manner set forth in the tabic of kindred set out 

in Schedule I. 


Illustrations, 

(1) Tb* p«rwa «bOM reUtlrsf to b« rc<Loa«di uui bU coum-straAS. or fint 
couBiDi Btv, Abowa Iq Iba uLUt rcl*t«d la tba fourth drgrea; Ibcre bclog os« drgraa c.f 
to tba father, tad Boolbtr to tba coaiaoa •acMior. tb* crAsifktbcr; aai frva bla 
UDB vf dekcout to tbo uncle, and aaotber to the cootia-gtrata* aabiag La all four Jrgreca. 

(ii) .V graadkoa of the brother aaJ aaoa cf the unde, I. r., 4 crcat-at;.bew aaJ a 
LOUkiB'SeraiBO. are in e^ual degree, being Mcb four degree# rtaoTei. 

(lu) .V graudaoa uf a coo»a>g«raaa U la the mb# degree ae the graadeoa U a 
great uncle, for they are both la the a.aib d(gre« of bindrt^ 

( rii* •« ttiUute (tt t’f the S^e**»i.>u Act X if U*i. lie an 

.M.b 
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COMMENTARV. 

The relationship mentioned in these sections is the relationship llowing from 
lawful wedlock. Smith v. Masse]/, 30 Qom. 500, 8 Bom. L. R. 332. 

Husband and wife arc not nextooMcin of each other, Watt v. iratf, 3 
Ves 247: Administrator-Oeneral v, ^STimpaon, 26 Mad. 532. But when a bequest is 
made to the next-Qf>kin of a person the bequest will be distributed as if that person 
had died intestate and the widow will be entitled to a bharc. Under the English 
Law it would not be so, Jlalton v. Foster. L.R. 3 Ch. 503. 

Mode of calculating Degrees.— In case of lineal consangulnily cs cry gene- 
ration counts a degree ascending or descending. In case of collateral consanguinity 
the rule is to count upwards from the person deceased to the common stock and then 
downwards to the collateral relative, reckoning a degree for each person both as- 
cending and descending ; or. in other words to lake the sum of the degrees in both 
lines to the common ancestor. It must be noted that in counting the degrees 
the propositus is to be excluded, e. a man’s son or father is related to him 
in the 6rst degree, a man's hrst cousio in the fourth dcgicce. 


PART V. 

Intestate Succession. 

CHAPTER I. 

Preliminary. 

29* (f) Tins Part shall not apply to .my intestacy occurring 

before the first dav of January. iB66. or to the 
Ai,tiioat.oaofF.ri, property of any Hindu, Muhammadan, Buddhist, 
Sikh or Jama. 

( 2 ) Save as provided in sub-section (i) or by any other law 
for the time being m force, the provisions of this Part shall constitute 
the law of British India in all cases of intestacy. 

( This la eec. J and SSI of the Succession Act Xof lii,5 ) 

COMMENTARV. 

The whole of this part applies lo Europeans, Indian Christians, and other 
persons professing Christian religion donu'dled in British India and to Pprsis. 

30. A person is deemed to die in 

to hiT® died intestate, t^tamentary disposition which is capable of takiii" 
Illustrations. 

, i , A has Isf. no wdl Do has di.d „tat.,. in ...pert „( 

(11) A has left a will, whereby bs baa aDBointml r i,:. . ' ' 

coutaiM no other provieione. A hae died inteatate m reepect 0/ Srd^lnbu'jJoD^’cf fi*il 
property. 
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(tit) A has bequeathed his whole ptoportj for aa illegal purpose. A- has died 
intestate in respect of the distribution of his property. 

(to) A has bequeathed 1,000 rupees to B sod l.OOQ rupees to the eldest soa of C| 
and has made no other bequest ; and has died leaving the sum of 2,000 rupees and no other 
property. G died before A without hiving ever had a son. A baa died intestate in respect 
of the distribution of 1,000 tupeea. 

( This it sec. SS of the Succession Act X 0/ JSSS.) 

COMfltENTARY. 

What is Intestacy.— A man is considered to die intestate in respect of all 
property of which 

(1) He has not made a testamentary disposition, e.g., when he has left 
no Will. 

(2) He has made a Will but the Will is not capable of taking eHect, e. g., 
when he has bequeathed his whole property for an illegal purpose. 

A man may die partly testate and partly intestate, e. g., where the Will 
contains several bequests to several legatees, but there is no disposition of the 
residue, he dies intestate as regards the residue, Eraaha v. Jerbai, 4 Bom. 5 J 7 . 


CHAPTER H. 

Rules In cases of Intestates other than Parsis. 

Chipuf not to 31 • Nothing ill this Chapter shall apply to 

apply to PftMia. Parsis. 

( This it see. S of the Parti fntettale Succession Act XX/ rf /MJ.) 

COMAJENTARV, 

This chapter applies to Europeans and Indian Christians only and lays down 
the shares of the next of kin of the deceased ia cases of intestacy. 

32i The property of an intestate devolves upon the wife 
or husband, or upon those who arc of the kindred 
propeny.'’**°"°^ dcccascd, in the order and according to 

the rules hereinafter contained in this Chapter. 

Exphwaiton . — A widow is not entitled to the prorision 
hereby made for her if, by a valid contract made before her marriage, 
she has been e.xcluded from her distribntivc -sliarc of her husband’s 
csl.ntc. 

( This It see. re cf tkt Suecsstton Act X rf tSCS . ) 

CO.M.nE.NTARV. 

The iTrplaiiatioii to this sectioa has reference to the docinne cf Ec^hi.h 
law whereby the widow’s right to participate ia the pertesaj prtperty cfher tuabiad 
may be validly hatred by a actticmcsl rxcc-.ted befere marriage. The Zs^ l a x a l icn 
Ciies statutory etTcct to the same prindple. The KtUcscrit csit he 
and not post-nuptial. 
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COMSIUNTARY. 

The relationship mentioned in these mentions U the relationship liowins from 
lawlul wedlock, Smith v. Maiiei/. 3° Bom- S*- 8 Bora. L, R. Si- 

Husband and wife arc not nextoMio of each other, tVatt v. IRutf, 3 
Ves AMniztralcr.Ocneral v. Sinpaon. :;5 Mad. 532. But when a bctiuest ,s 
made to'tta neat-of-kin of a person the heauesl will be « 'f 

had died intestate and the ssidow will be entitled to a shaie. Under the hn.li.n 
Law It would not be so, llaltan v. rosier. UR. 3 Ch, SOS. 

Mode ol calculating Degrees.-In case of lineal consanguinity every gene- 
ration counts a degree ascending or descending. In case of collateral J 

the rule is to count upwards from the person deceased to the common stock 

downwards to the collateral relatite. reckoning a degree lor person both as- 

cending and descending : or. in other uord. to take 

lines to the common ancestor. It must be noted that in counung the degree 
the propositus is to be excluded, e.j, a man's son or father l. related to mm 
in the first degree, a man’s first cousin in the fourth dcijrcee. 


PART V. 

Intestate Succession. 

CHAPTER 1. 

Preliminary. 

29. (0 TliU Psirt shstll not apply to any intestacy occurring 
before the first dav of January, 1866 , or to the 
Application of Part, proncrtv of ally Hindu, Mnh.imniadan, Buddhist, 
Sikii or Jaiua. 

( 2 ) Save as provided in sub-scction (i) or by any other la'v 
for the time being in force, the provisions of this Part shall constitute 
the law of British India in all cases of inlesl.'icy. 

( Tfii$ ia $ec. J and iJ! of (A« Succtaaion wlct A' of ) 

COMfttENTARY. 

The whole of this part applies to Europeans, Indiaa Christians, and other 
persons professing Christian religion domiciled in British India and to Parsis. 

30. A person is deemed to die intestate in 
Aa to what property respcct of all property of which he has not made a 
tohaVe die/inuaure. testamentary disposition which is capable of taking 
efiect. 

Jtluatrationa, 

( 1 1 A has left no will. Ue has died inteatate in respect of the whole of hia projMrty. 

{u) A baa left a will, whereby he baa appointed B his executor; but the 
contains no other provieions. A. baa died intestate in respect of the distribution of bis 
property. 
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(lit) A has bequeathed hia whole property for an tllogal purpose. A -has died 
intestate in respect of the distribution of his property. 

(tv) A has bequeathed 1)000 rupees to B and 1.000 rupees to the eldest son of c, 
and has made no other bequest ; and has died leaving the sum of 2,000 rupees and no other 
property. C died before A without hiring ever had aeon. A has died intestate la respect 
of the distribution of 1,000 lupees. 

( TAia II sec. SS of the Nwccession Act X of 1865.) 

commentary. 

What is Intestacy.— A man is considered to die intestate in respect of all 
property of which 

(1) He has not made a testamentary disposition, e.g., when he has left 
no Will. 

(2) He has made a Will but the Will Is not capable of taking effect, e. g., 
when he has bequeathed his whole property for an illegal purpose. 

A man may die partly testate and partly intestate, e. g., where the Will 
contains several bequests to several legatees, but there is no disposition of the 
residue, he dies intestate as regards the residue, Erasha v. Jerbai, 4 Bom. 537. 


CHAPTER H. 

Rules In cases of Intestates other than Parsis. 

Chapter not to 31. Nothing in this Chapter sliall appiy to 
apply to Parilo. Parsis. 

( This is see. 8 of the Parai Intestate Sueecaaion Act XXI of 1865.) 

COflIMENTARV, 

This chapter applies to Europeans and Indian Christians only and lays down 
the shares of the next of kin of the deceased in cases of intestacy, 

32. The property of an intestate devolves upon the wife 
or husband, or upon those who are of the kindred 
propeVt^**'^” °^ *'^*'** deceased, in the order and according to 

the rules hereinafter contained in this Chapter. 

Explanniton. — A widow is not entitled to the provision 
hereby made for her if, by a valid contract made before her marriage, 
she has been excluded from her distributive share of her husband’s 
estate. 

( Thxa II 9CC. S6 of the Succetaton Act X of 18CS. ) 

COMMENTARY. 

The Explanation to this section has reference to the doctrine of English 
law whereby the widow's right to participate in the personal property of her husband 
may be validly barred by a settlement executed before marriage. The Explanation 
giies statutory effect to the same principle. The setUeroent must be ante-nuptial 
and not post-nuptial. 
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Where iatoetate 
has left widow o&d 
lineal descendants, or 
widow and kindred 
only, or widow and 
no kindred. 


33i Where the intestate lias left a\vitlow — 


(rt) If lie has also left ati^* lineal descendants, one-third of his 
property shall belong to his widow, and the rchiainiiig two-thirds 
shall go to his lineal tlescendaius, according to the rules hereinafter 
contained; 


(6) if he has left no lineal descendant, hut has left persons 
who are of kindred to him, onc-half of Ihs property shall bclojig to 
his widow, and the other half shall go to those who arc of kindred 
to him, in the order and according to the rules hereinafter contained; 


(c) if he has left none wlio arc of kindred to him, the whole 
of his property shall belong to his widow. 

( TAis t» tec. 17 «/ the Suecettion .tcJ .Y n/ i$c>S ) 


34. Where the intestate has left no widow, Ins property 
shall go to his lineal descendants or to those who 
Where inteetate arc Of kindred to him, not being lineal descendants, 
‘ih.ro according to the rules hereinafter contained; and, 
kitvdred. if he has left none who arc of kindred to him, it 

shall go to the Crown. 

( Th\t tt tec. 2 So/ the Surcc.ut(>n Art .V rf iSC5.> 


COMMENTARY. 

Widow’s Sliare.— 

(1) Widow and children = widow chiidren 

(2) . Widow and no children but nwtt of kin*awidow JJ, next of kin 

(3) Widow, no children and no next of kin=widow whole. 

The first and second rules agree wiib the law in England, But the third 
departs from it where the widow is not entitled to the; whole but only to half and 
the other half goes the the Crown. 

35, A husband surviving his wife iias the same rights in 
respect of her property, if she dies intestate, as 
Bights Of widower, a widow has tn respect of her husband's property 
if be dies intestate. t t' . t 

( This is sec. 13 of the Suecettion Act Xof lSi 5 .) 


COAIMENTARY. 

Husband’s Share. — 

(t) Husband and children = husband children 

(2) Husband and next of kin^^husband H. next of kin H. 

(3t Husband alone»whole. 



S. 36-40 ] 


THE INDIAN SUCCESSION ACT. 


25 


Distribution when there arc lineal tlcsccndants. 

36. The rules for the distribution of the intestate’s property 

(after deducting the widow’s share, if he has left 
a widow) amongst his lineal descendants shall be 
those contained in sections 37 to 40 . 

( This ia see. 39 of the Succession Act X of 1865. ) 

37. Where the intestate has left surviving him a child 

or children, but no more remote lineal descendant 
ha. 1 ." child o"rch,H! fl'rough A deceased child the property shall be- 
renoniy. long to his surviving child, if there is only one, 

or shall be equally divided among all his surviving 
children. 

( This ia ate. 90 of the Succession Act X of 1865.) 

38. Where the intestate has not left surviving him any 

, child, but has left a grandchild or grandchildren, 
haa left no child, but and no morc remote descendant through a deceased 
grandchild or grand- grandchild, the property shall belong to his 
® ‘ surviving grandchild if there is only one, or shall 

be equally divided among all his surviving grandchildren. 

/Itustraiions. 

(t) A has three children, and no more, John, Mary and Henry. They all die 
before the father, John learing two children, Mary three, and Henry four. Afterwards 
A dies intestate, learing those nine grandchildren and no descendant of any decaaaed 
grandchild. Each of hU grandchildren will bare one-nmtb. 

(I'O But if Henry baa died, leaving no child, then the whole is equally divided 
between the intestate's five grandchildren, the children of John and Mary. 

( This is sec. 51 of the Succession ActXof JS65. /{lustration (c) of that section is 
ommitted and is transposed to see. ^o, illustration (iv). 

30* lu like manner the property shall go 
has iJft^oniy" great* the surviving lineal descendants who are nearest 
grandchildren or re- in degree to the intestate, where they are all in the 
dants degree of great-grandchildren to him, or are all 

in a more remote degree. 

( This ^s tee. S3 of the Suceesston Act X of J86i . ) 

40. (I) If the intestate has left lineal descendants who do 
not all stand" in the same degree of kindred to 
leaves linMi^'dlwsi! him, and the persons through whom the more 
dants not sU In same remote are descended from him are dead, the 
to* him, *and *^ose property shall be divided into such a number 
through whom the of equal shares as may correspond with the number 
of tbe lineal descendants of the intestate who 
cither stood in the nearest degree of kindred 

•1 
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to him at his decease, or, having been of llie like degree of 
kindred to him, died before him, leaving lineal descendants who 
survived him. 

( 2 ) One of such shares shall be allotted to e.ich ' of the 
'lineal descendants who stood in the nearest degree of kindred 
to the intestate at his decease ; and one of such shares shall 
be allotted in respect of each of .such deceased lineal descendants; 
and the share allotted in respect of each of such deceased lineal 
descendants shall belong to his sumving child or children or 
more remote lineal descendants, as the case may be ; such surviving 
child or children or more remote lineal descendants always 
taking the share which his or their parent or parents would 
have been entitled to respectively if such parent or p.arcnts had 
survived the intestate. 


Jlluttrallon$. 

(1] A had throo children. John. Mary and Honry; John* died, leariog four 
children, and Uarf died, learing ono, and Henry alone aurvired the father. On 
the death of A, intestate, one-tbird it allotted to lleorr, oneAhlrd to John’a four 
children, and the reoiaining third to Uary'a one child. 

(if) A left no child, but loft eight graodebWdreo, and two children of a decoaied 
grandchild. The property is divided into nine parts, one of which i» allotted to each grand* 
child, and the remaining oae*Dlatb it equally divided between the two great.graodebUdren. 

( iii ) A Lea three children, John, Mary and Oonry ; John dies leaving four children : 
and one of John’a children dies leaving two children. Slary diet leaving one child. A 
afterwards dies intestate. One-third of hla property is allotted to Henry, ooe.tbird to Mary'a 
child, and one-third ia divided into four parts, one of which is allotted to each of John’s 
threo surviving children, and the remeiaing part is equally divided between John'e two 
grandebUdren. 

(fv) A bae two children, and no more John and Mary. John dire before hla father, 
.leaving bis wife pregnant. Then A dies leaving Mary surviving him, and in due time a child 
of John 18 born. A's property is to bo equally divided between Mary and the posthumous 
child. 

( This is see. of the Succession Act X of isCS. il/Merralion ( Iv ) i» iliustration ( c ) 
of sec. 3iof that Act.) 


Disinbtttioti inhere there are no lineal descendants. 


Buies of dutnbutlon 
where intestate has 
left no lineal descen* 
dants. 


4*11 Where an intestate has left no lineal descen- 
dants, the rules for the distribution of his property 
(after deducting the widow's share, if he has left a 
widow) shall be those contained in sections 42 to .jS. 

( This 18 sec. 34 of the Succession Act X of ISOS ) 


Where intestate’s If the intestate's father is living, he 

.father living. shall succeed to the. property. 

( This IS see, SS He Stueenioa Act XofJsss.) 
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Where iatMiate’s 4*3* the intestate’s' father is dead, but 

father dead, but hia the Intestate’s mother is IK’ing, and there are also 
brothers or sisters of tlie intestate living, and there 
SIS era inng. child living of any deceased brother or sister, 

the mother and each living brother or sister shall succeed to the 
property in equal shares. 

Iltustration. 

A dies ioteatatc, sumred by his ntoUier and two brothers of the full blood, Jcuhn oad 
Heary, and a sister Mary, >kho is the daughter of his mother, but not of bU father.. The 
mother takes one-fourth, each brother takes one-fourth, and Mary, the sister of half blood, 
takes one-fourth. ' • 

( rAiS td aec. SS of the Succession Act X of tS6S.) 

4<4<* If the intestate’s father is dead, but the ■ 
father^dead^«d*hi8 /uotlier is living, and if any brother or 

mother, 1 broker or sister and the child or children of any brother or 
Bister, and cMidrenof sister who may have died in the intestate’s lifetime 
OTsisterfiJriag. ute also Hving, then the mother and each living 
brother or sister, and the living child or children 
of each deceased brother or sister, shall be entitled to the property 
in equal shares, such children ( if more than one ) taking in equal 
shares only the shares which their respective parents would have 
taken if living at the intestate's death. 

/ffusiralton. 

A, the intestate, leares his mother, bis brothers John and Henry, and also one child 
of a deceased sister, Mary, and two cbildrea of George, a deceased brother of the half blood 
who was the son of bis father but not of bis mother. The mother takes one.Cftb, John and 
Henry each takes one-fifth, the child of Mary takes one-fifth, and the two children of George 
divide the remaining one-fifth equally between them. 

( This is aec. 37 of the Succession Act X of 1SG5.) 

, 45. If the intestate's father Is dead, but the 

fither^deld'^Md^hu intestate’s mother is living, and the brothers and 
mother and children sistefs are all dead, but all or any of them have left 
ther M sute^Tnng.”' children who survived the intestate, the mother 
and the child or children of each deceased brother 
or sister shall be entitled to the property in equal shares, such child- 
ren ( if more than one ) taking in equal shares only the shares which 
their respective parents would have taken if living at the intestate’s 
death. 

UlustraUon. 

A. the Intestste, leaves no brother or sister, but leaves his mother and one child of a 
deceased sister Mary, and two children of m decoased brother George. The mother takes 
one-Uurd, the child of Mary takes one-third, and the children of George divide the remaining 
one-third equally between them. 

( This ii stx. J$ of the Succession Act Xof iSGS ) 
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Note.— I n this case all the childreaof the testator are dead but he leaves a widow, 
four grandchildren and fire greai-grandchddiea. The widow will take the one-th»fd end 
the t«-o*fhirde will be divided lot© sU parti as there' are six grandchildren (four living 
and two dead), each grand child taking one-ninth; the respective shares of the deceased 
grandchildren will go to their children equally. Observe, that in this case the $lirpe» 
or root U the grandchildren and not the cMldcea ns all the children are dead. If any 
child of A wore living, the root would be tbecbUdreo. (See illustration (ic) sec. 101. 

The rule in England eoems to bo different. See in He /loti’s Trutt, L. It, 1} Ii<i. 
2S6, where the share is catcutated according to the nunibet of eAildrcn and not with 
reference to the number of grandchildren as lo the above case. 

Part U.— No Lineal Descendants, but other Kindred. 

NOTE,— The other kindred, i. father, moihM, broihcit, sisters, etc, only take 
a share when the intestate leaves no Uocal descendants, t, when there is no child, 
grandchild, etc. If there is a child, grandchild, etc. father, mother, etc. do not take 
any share. 

Note.— <0 If there is no child, grandchild or any other lineal descendant the 
v/idow’s share is i/a which is to be deducted first, i 

(2) If the intestate (female), leaves a husband his share r/a Is to be 
deducted first. 

ni Faihor pVhoIe (/.*., after deducting the H-jdow‘s or 

I husband's one half share). 

Note.— F ather czcludes any other kindred. ddninttlralor^OenenJ v. Anand* 
aehari, g Mad. 466. 

(2) Mother, brothers, and 7 . 

- sisters onlv. 5 Equally. 

Note.— Section 44 speaks of brothers or sisters but the meaning is made clear 
from the illustrations that both brothers and sisters share. iVeiicnbo/o v, ffitiftantAa 
15 C W. N. 158. 

(3) Mother, brothers, 
sisters, and also the 

. child or children of 

any deceased brother 
or sister. 


Equally, the child or children of any predeceased 
brother or sister taking only and infer se 
equally Iheir parent’s share. 


if gt/5xisf/10 

(i)=Wi Br. Bi.l/U Bi.l/10 

(propositus) \ 


8. J/20 


I 

D. 1/20 


Sr. I/IO 

I I r 

s. 1/30 8, 1/30 a J/30 


W4) “^.”4 ?”*“lH“"»'W*'‘'nP^...-.,,lkechirdre-D0fdecc4sed 

of_draased brotiers)- broUiers aod sislere tatloff and inter se 

. andsBtetsnnl,.' ) equally , heir rnspcctivo parem's share? 
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(A)=Wl 

(propositus) 


Illustration. 


•Br. i 

I 

i I 

S. 1/12 D. 1/12 


S. 1/18 8. 1/18 


"d. 1/18 
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•dead 


( 5 ) Mother oniv. i. e., nol 

brothers, no sisters, I Mother whole (i, e., after deducting the widow 
no child of any bro- f or husband's ^ share), 
ther’s or sister’s. J 

(6) Brothers, sisters, and ^Equally jwraffrpca, f.e.,thechildren of deceased 

children of deceased < J>rothers and sisters take and . inier se 

brothers and sisters, i, equally their respective parent’s share. 


( 7 ) Remote Kindred 


(1) One who is nearer in degree is preferred to 
one who is more remote, whether male or 
female. 

( 2 ) If there are several persons of the same 
degree of kindred to the intestate, they 
share equally, whether male or female. 


Note.— T he represeotatloa U to bo carried upto the ebUdron of brothers and 
siatsrs and not boyond. If there are no children of brothers and sieten the rule is to 
count the number of degree of relationship. 


Illuatralions. 


(1) Widow, 

children. 

father 


i 

s 

(takes nothing). 


(2) Widow, 

father. 

mother 


4 

i 

(takes nothing). 


(3) Widow, 

mother, 

grandfather 


i 

j 

(takes nothing). 


(4) Widow, 

one brother. 

two children of a 
deceased aiater. 

grandfather 

V 

\ 

4 (equally) 

(takes nothing). 

(5) Mother, 

brother. 

aUter 


1 

1 

4. 


(C) Mother, 

brolher'e eon. 

sister's aon, 

grandfsther 

V 

4 

4 

(takea nothing). 


Note.— I lere the brother's and slster'a eoa, though of lower degree than the grand* 
father, are preferred. See note abore. 

(7) Widow, brother's gtaodeoo, grandfather, 

1 (take* nothing, graod/ather j 

St of nearer degree). 
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5 B. H. C, tgi. It WAS accordincly heW in Bhapurji v. J)osiab?iai, 30 Horn. 359 
before the passtn« of Act X of 1865, a Parsi husbani) «Iitl not actiuirc that particular 
right wliich in CnglUli law accrued to a hu«bantl over Iiis wife's personalty. In 
Jlfanerf:M v. Zf^herbat, G Horn. 363 the Statute of Fraud* was applied to Parsis. 
In Payne tC* Co. v. Pirojshah, ij Bom. L, K. 920, it was heltl that the Common Law 
of England applied to Parses in the town and island of Bombay. In Syramjee v. 
Jamsetjee, 16 Bom. 630 it was held that the ornaments jircAcnicd at marriage to .i 
bride belonged to the hatband and wife jamily during thctr life and on the death of 
either they passed absolutely to the survivor. 

50 . Wliere a Pnrsi dies leaving .i widow and cliildrcn, tlic 
property of which he dies intestate sliall be divided 
Pivisionofpropcriy aniong tile widow and children, so tiiat tlie share 
of jntpsiat" of each son shall be double the share of the 
widow, and that her share shall be double the 
share of each daughter, 

(Tbitm ier I of the Parn intrtfalt SuceeisiKn Jr f > 

51« AYhere a female Parsi dies leaving a widower and children, 
the property of which she dies intcst.iie shall be 
Dwisiooofproporty divided among the widower and such children, 
chiMreaofi^tMtato? SO that Ills share sliall be double the share of 
cacli of the children. 

(This «.* sec 2 of the Porsi /nteslnte Nu/rrjMon 


52* When a Parsi dies leaving children, but no widow, the 

Di.l.ta.rp,oper.y Pr°P=“>' ''■••'ll, !)■-- 

amongit the children divided ainoligst the children, so that the share 
of male mtestatewhcf of eacli son shall be four lifucs the share of each 
i..v»no»>aow. daughter. 

{This IS see. .t of the Par»i fnKstafe ifucer^non A' 1 . ) 


, 53 . Wheu female J>ar.id;eUearing ch;(. 

of female intestate dren but no widowcf, the property of which slic 
who leaves no wi- ijitcstate shall be divided amongst the children 
in equal shares. 

(Thisiseec- 4 of the Parsi fatetlale Suectenon Act) 


COAIAIENTARV. 

A. Share in Husband’s Property.— 

(o) When he has left a widow and children— daughter, iridow. son. 

I 2 ‘ 4 ■ 

(6) When he has left no widow but children— daughter, son 

* ’ 4 

B. Share In Wife’s Property.— 

(а) When she has left widower and children— widower, child. 

2 I 

(б) When she has left no widower but children— children equally. 
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fc) Widow or widower 55 ; Grandfather and Grandmolher !5 in the proportion 
of 2 to I. 

(d) Widow or widower J 5 i Grandfather's sons and daughters !5 in the proper- 

lion of 2 to i. 

jjqTE — Children of predeceased son and daughter take their parent s share. 

(e) Widow or widower Ja; Great-Grandfather and Great-Grandmother I2 tn 

the proportion of 2 to I. 

(/) Widow or widower ; Great-Grandfather's sons and daughters in the 
proportion of 2 to 1. 

Note:— Children of predeceased son and daughter lake their parent’s share. 

({/) Widow or widower and no relative on father's side, widow or widower 
takes the whole, 

56. When it Parsi dies leaving neither lineal de.'icendants 
nor a widow or widower, liis or Iter ne.vt-of-kin, in 
Dmiion of properly the order set forth m Part II of Schedule II, shall 
when the intesuu be entitled to succeed to the whole of the pro- 
iwV«idVwer!^nor perty as to which he or slie dic.s intestate. The 
eaUescendaats. iie.xt-of-ktn standing first in Part II of tlic stinie 
Schedule shall bepreferredtothose standing second, 
the second to the third, and so on m succession, provided that the 
property shall be so distributed as that each male shall take double 
the share of each female standing in the same degree of propinquity. 
i77iit Is see. 7 of the i’um Intestate Succtsuon .let.) 

COMMENTARY. 

Division of Intestate’s Property when there is no widow 
or widower nor lineal descendants. 

(1) Father and Mother in the proportion of 2 to I. 

(2) Brothers and Sisters in the proportion of 2 to I. 

Note.— L ineal descendants of predeceased brother and sister take their 
parent’s share. Birjibhai v. Barjorji, 22 Bora. 909. 

(3) Paternal grandfather and paternal grandmother in the proportion 
of 2 to I. 

(4) Children of the paternal grandfather and the lineal descendants of. 
such of them as shall have predeceased the intestate. 

(5) Paternal grandfather’s father and mother in the proportion of 
2 to I. 

(6) Paternal grandfather’s father’s children, and the lineal descendants 
of such of them as shall have predeceased the intestate. 




— •siiuiii 10 saiioiumi asoip 
inuiui Dicmis AU=cload oiqiiDAOUiiui ol sDicisi su icj’oi sjimii pun 
^uilUJAl Asilll ••'PISWO opcm SlpipOD pun S|ITA1 ipilS pC Ol (p) 

puc \ A«qiuo£i pm! 

ir ninicoipnr jo siinoo qSjH uql JO uoilDipiunt pAp puiHuo 
uciiipio sqi JO S1UUI1 l“0O| oql uiqliAi lO piAUoa JO iouioadq 
- lupuainon P'll o> ioofq"^ =‘-‘3'" Pi'-’® "'P sopoiuiDj 

oql uiHliAi ‘oigl ‘loqiuoidog JO A'np jsjij oqj JOIJC lO uo ‘nuinl' jo 
‘ijqig '‘isiqppna ‘upuiH opmu sjpipoo pun spiAi pc o) (u) 

— Xiddc 


k 

P«OSJI 


q! suoipui 


‘msjam paqpads suouMqipoui 
-SOI oqj oi jbslqiis 'pcqs ju opipjoViiiiiin )no jos 
OJC qoiqAV Jin j siql Jo suoisiAOidi jq ,nq 

•I 


•oja ‘snpmjj jCq 
Bsvp V o) 
j JO BaojBtAaid qjg j 
-jea JO noiicoiiddy 


8)uepu83S9p ie9Ui( sq) pu; 


•U01SS333IK.*”?**3 ic-^i 

• JO JUBA! aqiP * 

*143 aajqi wb I 

J ' 00j|»»s»p { 
^Osdiai 9qj P9SC99: 

r<i s^9mejpuB43 ibuj^ji 


} pdse999pdjc] 8ABq it uisq) JO qsns jo 
J s^9qiejpuB43 leuJdjed sqj jo uwpUHO CSO 
•Jsqjoiu puB wqjcj s,J3qiBjpuBj3 ibuwjbj (Zl) 

’9ms9iui dip pdsB909p9id 8ABq SB u)8q) JO qons JO 
sjUBpuaosap ibsuii aqj puB ‘jaqiBj s.wqiEjpuBjS ibujojeiu aqj jo uwpnqo (91) 

•Jsqwui poB JsqiBj s^aqjejpuBja iBUiajBj^ (Si) 

’9|Bi$9}Ui 9qi JO q)C9p sqi ojojsq jo jb psiJ 
•JBOjaj jou 3ABq Xsqi jt 'sjajqSnBp pasBwap SqOjBisajui sqi jo sj9AvopjjV( (t'l) 

'3 ;eis 3 ;ui aqi jo qicap oqj aiojaq 

JO )B P3IJJBUI3J JOU SEq OqS J| ’MOpiM S.UOS S.JSqiCJpUEJS IBUJSJC]^ (£1) 

•ajBjsaiut aqi jo qjcop aqj aiojaq 

JO )c p9ijjeuJ3J JOU SBq oqs j> ‘AiopiAV s.uos 5,JdqjBjpUBj3 [bujojcj (zi) 

‘3JBJS3JUI 

cn) 

*3JB|S3JUt 
(01) 


3qi JO qjBSp oqj ojojaq jo jb pdujbojoj jou SBq oqs ji ‘AvopiAv s.jsqjojg 

oqj JO qiBsp sqi ajojaq jo jb psiuBUiaj jou scq oqs JJ ‘A\opiM s.uog 
•ajBjsoju; oqi posBOOopoJd OABq ueqs sb uisqj Jo qons jo 
SJUEpUOOSOp (BdUU oqj pUB ‘JOqjBJpUBja (BUJOJEIU Sqj JO uojpnqo 

‘joqjoujpucjS leujojBui puc joqjcjpuejs jEUJOjej^ 

■3JBJS3JUI aqi pascaoapaJd SABq ijeqs sb uiaqj jo qons jo 
sjuepuoosap jEauii aqj pus 'apis s.jaqjotu aqj j?q sjajsis puE sjoqjoja 




•J.OV NoissaDDns sviam aiu. 


C6) 

(8) 

W 

I Li ■$ 


Mother’s line. 





THE INDIAN SI'CCLSSION ACT. 


[S. 5S-59 


Provided that marriage '•hall not rcvohe any 'iich will or 
codicil. 

f This is «( r. y t-/ tie Ilindn, HW* ,Icf X\I «*/ Jt7n 
BBfKC Jlct. Schidiilc II J IS St c, J.siL. J, and nc.Cof the ear. 


Tht ]rn>' . 
' .tr'.J 


COMMENTARY. 


Tie yvbohof Par! VJ deals wjib lestaments, and the secljons co*n;>r)sc'J ihercin 
are from sec. 57 to igi. It is divided into 23 chapters- The subjects comprised arc 
the making of wills, revocation of wills, rules of construction, and bequests. 

58 * (0 The proviMons of this Part shall not apply to testa- 

mentary succession to the propertv of anv Muhani- 
(-Jpiitrai nrplica- madan nor, save as provided by section 57, to testa* 
tioDofPurt mentary succession to the property of anv Hindu, 

Buddhist, Sikh or Taina; nor shall they apply to 
any trill made before the first day ofjanuary, 1866, 

(r) Save as provided in sub-section (i) or by anv other law 
for the rime being in force, the prorisjons of this Part shall consti- 
tutethelaw of British India applicable to all cases of testamentary 
succession. 

is see. s <*/ the Sueeesshn Act X r/ ISCS.} 

^ COMMENTARY. 

This section leaves the law reU'iog to lestameats and lestaatniarj’ succession 
as it was before the passing of this Ac:. Tht-Suscs^n Act of 1865 did not apply 
to Hindus and Muhammadans and ttiis Act siraiL^Jy erempts ihero from the 
application of the rules of testamentary succession. yOs regards Hindus governed 
by the Hindu Wills Act. this Act leaves them « the JpmecoDdaion. Accordingly, 
the rules governing testamentary succession enbodpd in this Part applies to 
Europeans and Parsis in their entirety. *' 


CHAPTER n. 

Of Wills and Co(j;^l5, 

Pereoa ccpabie of Every ppf-son of sound mind not bem<^ 

=isJ==g-«Tj£. a minor may dispo-^ of his property by will. 

Ercplcnatiw j.— A married isoman mav di.spose bv will of anv 
rroperry which she could alienate by lier own act during her life. ' 

are draf or dumb or blind are not 
lor rnaVn,- a »-,l! ,f they are able to know 

CO cv 

w;.o mav make 

! 1= =rxz-. rJ fJ aouud mind. 


2 -T-’t ' 
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during a lucid interval. As regards Wills made by lunatics during lucid intervals 
considerable difficulty arises as to the proof ofa lucid interval and what amount of 
proof is necessary to establish the Will. The following is a brief summary of the 
case law on the subject 

Generally speaking every person is presumed to be sane until he is proved to 
be insane. • Whenever, therefore, a Will is produced which on the face of it is validly 
executed, the Court will presume that the testator was sane. If any party alleges 
that the testator was insane, the onus of proof will be on him. If the latter party 
adduces sufllcient proof that the testator was habitually Insane, the Will will be bad. 
unless the other party can show that the Will was executed during a lucid Interval. 
If the testator was habitually insane, proof that the will was excciiled during a lucid 
interval will be a maltter of extreme difficulty, as it will have to be proved by verj' clear 
and satisfactory evidence. If, however, the testator Is affectedby temporarj* insanity 
proofof a lucid interval will not be so verj' difficult, e.g., the case of persons affec- 
ted with insane delusions, The strongest and best proof that can arise as to a 

lucid interval Is that which arises from the act itself of making the Will 

and if it can be proved and established that it Is a rational act, rationally done, the 
whole case is proved," Cartwright v. Cartwright, i Phillim. 122. It is not necessary 
to prove that the testator was sane for a day, an hour, or a minute, the length of a 
lucid Interval is immaterial provided the making of the Will is the act of a rational 
being, that the act done is perfectly proper, and that the party who is alleged to have 
done it was free from the disorder at the time, Harwood v. Bakrr, 3 Moo, P. C. 282. 

Delirium and insanlty.—Delirium is a fluctuating state of mind created by 
temporary excitement in the absence of which the patient is most commonly really 
sane and the difficulty of proving a lucid interval is less. In order to constitute in- 
sane delusion it must be shown that the testator’s belief in it was unfounded but 
that it was so destitute of foundation that no one except an insane person would 
have entertained it. ffajiVf AU v. Jbad AU. 22 I. A. lyf. In the leading case of 
Dew V. Clarke, 3 Add 79. the testator had an insane aversion to his daughter and 
labouring under that delusion he willed away his property to a stranger. It was 
held that the Will was bad. Hut the mere existence of a delusion or a partial 
unsoundness of mind, not atTecling the genera] faculties and not affecting the mind 
of the testator in regard to testamentary disposition, will not be sufficient to deprive a 
person of the power of disposing of his property, Broughton v. Knight, L. R. 3 P. 
and D. 64 : Banks v. Good/elhw,' L. R. 5. Q- B. 549- The result is that a person 
subject to delusions may make a valid Will; if the delusions under which he 
labours be such that they could not be supposed to have affected the dispositions 
■made by the Will. (Williams on Executors, loth Edn. pp. 14-25!. Leading cases on 
insanity are. Cartwright v Cartwright. l Phillim. 90 : Warring v. Warring. 6 Moo. 
P. C.; Banks v. Ooodfellow. L. R 5,0.0.549; Dew v. Clarke, i Add. 279; see 
Taylor’s Medical Jurisprudence; see also Bkunmugaroya v. Manilka Mudaliar. 12 
Mad. 400, 36 I. A. I8S- 

Eccentrlclty.-The will of an eccentric man is not to be put on the same 
footing as the will of a lunatic. There is a distinction between insanity and 
eccentricity but it is impossible to draw a line between eccentricity and insanity 
Mere eccentricity unaccompanied by any other mental derangement will not prevent 
a person from disposing of his properly by will, Morgan v. Boys, i Tavl Med 
Jiir. 907. ■' * 
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( 3 ) Old age.— Mere old age does not deprive a man of the capacity of mak- 
ing a Will. Yet if a man in his old age becomes a very child again in his under- 
standing or by reason of extreme old age or other infirmity he becomes so forgetful 
that he does not know his own name, he is not fit to make a Will. Ei^treme old age, 
however, tends to excite the jealousy and vigilance of the Court, Kinleside v. 
Harrhon, 2 Phill. 462, The real test in all cases of this kind is whether the testator 
had a proper appreciation or comprehension of his act, Harwoad v. Baker, 3 Moo» 
P. C. 282; Ptinsep v. Dace Sombre, 10 Moo. P. C. 278; Handley v. Stacey, I F. and 
F. 574; Sajid Alt V. Ibad AH, 23 Cal. i ; 22 I. A. I/I J Sala Mahomed v. Dame Jan- 
fiaf, 22 Bom. 17 (P. C.). 

(6) Persons drunk.— A Will made by a person when he is so excessively 
drunk that he is utterly deprived of the use of reason and understanding is null and 
void. It is called delirium tremens. But a person who is habitually addicted to drink 
but is not insane or deranged m ay make a valid Will* (Explanation 4 * Sec. 59.) 

(7) Suicide.— A will may be made in contemplation of suicide unless the 
circumstances are such that the testator be deemed in law to be insane. The verdicf 
of the jury that the testator was of unsound mind when he committed suicide is not 
sufficient if it is otherwise proved that the Wstator'had testam'entary capacity when 
he wrote the will, 'Surroma v. Burrows, I Hagg. 109; Hoby v. Ifobyl i Hag^. 146. 
According to Mahomedan Law if a will is made after taking poison it is bad but 
not if it is made before. Mazhar Husen v. Bodha Bibi 21 Ail. 91 (P. C,), 

Evidence and Onus of Proof.— The law presumes that every man is sane; 
but this presumption of sanity is a mixed presumption of law and fact. If, 
therefore, a will is produced before a court and its execution proved and no other 
evidence oiTered the court will bold the will proved. Generally speaking In all 
testamentary cases the onus Is imposed on the person propounding the will. But if 
a party impeaches the validity of the wilt on account of the supposed incapacity of 
mind in the testator, it will be incumbent on such pari}' to establish such incapacity. 
(Williams on Executors, lOth Edn., pp. 14-15), see Shama Churn v. JChettromoni, 
27 I. A. 10; Sukh Dei v. Xedar Nath, 23 I. A. 186; Bindeshri v. Mussammat 
Baisakh, 24 C. W. N. 674 P. C. ; Balkrishna v. Oopikabai, ^ Bom. L, R. 175. 

The standard of proof to establish a will required by tbe Act is that of the 
prudent man and not an absolute or conclusive one, JaraX Kumarl v. Slssessur, 
39 Cal. 245 : Prasannamayi v. Baikuntha, 49 Cal. 132. *' A will is one'of the most 
solemn documents known to taw. By it a dead man entrusts to tbe living the 
carrying out of his wishes and as it 1$ impossible that he can be called either to deny 
his signature or to explain the clrcumsUncei in which it was made, it u essential 
that trustworthy and effectual evidence should be given to establish the will and 
in case of dispute or doubrthe best evidence procurable should be furnished," Bam 
Oopal V. ^tpna. 49 I. A. 413 at p. 417. In ordinar}’ ca<es execution of a will by a 
competent testator raises the presumption that he knew and approved of the 
contents of the will, Woomesh Chunder v. Bashmohini, 2t Cal. 279. In appeal 
ilrtsAmoAini v. Umesh Chunder, 25 CaL 824. 

As regard* proof of signature of the testator the best esidence available, ctV.. 
the evidence of the attesting witnesses should be given and any evidence of a general 
nature to the clftxl that the signature appears tube genuine i> of little worth. Bam 
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the bequest after the testator’s death. Also a Mahomedan cannot bequeath any- 
thins to an heir and the bequest to an heir will be Invalid unless the other heirs con- 
sent after the testator's death. A Mahomedan can make an oral will 

Cutchi Menions.““In Adp.-Oenerfll s’, ./mia&'n', 4I fiom. l8( it was held 
that Cutchi Memons had acquired by custom the power of disposition of the whole 
of their property by svill. &e ffaraioi s*. ifahomeJ, 43 Jlont. 641. in which mere 
instructions Riven for will were admitted for probate. 


Will obtaiaed by 
fraud, coercion or Im- 
portunity. 


61. A will or any p.irt of a will, the ni.ikini; 
of wliicli lias been cati'.cti bv fnuul or coercion, or 
bv Midi iinportiinlty n«; takes away tite free agency 
of the tesl.itor, is void. 


IlluitratiO**. 


(a) \, fataely and knowingly r«pre9ent» to th« tritator Ibat the tntitur'a oely child it 
(lead, or that be Las done some undutlful act and tliereby in juers the teitator Xo make > will 
in his, A'e favour , eucb wilt has been obtained by fraud, and It invalid 

(11) A. by fraud and deception, prevails upon lbs testator to be-iueatb a irescy to hint. 
The beciueat (a void. 

(ifi) A, bcins a prisoner by lawful authority, makes bis will Tbev>iII is not iovaliJ 
by reason of the Imprisonment. 

(iri A. iLreatsns toehoot U. or toburnblshouse or tocauiehim to be arrviled on a 
criniloal charge, unless he mtkes a bei^uest la favour of C. D. in consequence, makes a be'iunt 
in favour of C. The be>iueat is void, the mtkinj; of It having bem caused by coercion. 

(() A, being of aulhcicnt iatellect. if undisturbed by tbo inQueoce of others, tu Ciale 

a will yet being eo much under the controlofB that be is not a free agent, makes a will 
dictated by It. It appears that ho "ould not have executed the «-{IILutfor frjr of B, The 
will la invalid. 


(lO A.beinglnaofeebleattttteofhealthastobe unable to reeist iraporluniiy, is 
pressed by B to make a will of n certain purport tod does ao merely to purchase i«ac« ln,t 
in BUbmission to B. The wilHs Invalid. * 


(Wf) A.beinglnauchasfatoofhealtbastobecupablo of exercising h!s own Judg. 
mentand volition, B uses urgent Intercession and persuasion with him to induce him to make a 
will of a certain purport. A, in consesiueoce of the Intercession and j'ersuasion, but In tbe 
free exercise of his judgment and volition, makes Iiis will In the manner recommended by B. 

The will Is not rendered Invalid by the intercession and persuatlon of B. 

(pfiO A, with a view to obtaining a legacy from 11. pays him attention and Hatters 
him and thereby produces in him a capacious partiality to A. B. in consequence of auch 
attention and flattery, makes his will, by which he leaves a legacy to A. The beiiueat is not 
rendered invalid by the attention and flattery of A * 


ili:r lit Succ<«!m Act X ms It „,,plic, in^ta, uiIMn th, 
Urrilma ri.f./iW in nc. et.c.r.tn ,r„, h, th. 

niu» Act.) • 
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COMMENTARY. 

The word “ fraud” has been defined In sec. 17 of the Contract Act; the word 
“coercion ” is defined under sec. 15 of the Contract Act ; the phrase “such impor- 
tunity as takes away the free agency ” means “ undue influence ” and this is defined 
under sec. 16 of the Contract Act. 

Fraud.*— “Fraud being infinite the court will not define it. " Fraud is either 
actual or constructive. Actual fraud is subdivided into two parts, (a) misrepresenta- 
tion and (2>) concealment. Illustration (t) is an instance of misrepresentation. 
Misrepresentation (called iuqgealio falsi) must be of a material fact and must have 
been relied or acted upon by the person deceived. If the party to whom misrepresen- 
tation is made is not misled by'it or knows it to be false there is no fraud. 

Concealment (called supprcstio veri) is the suppression or withholding of some 
material fact being some fact which the one parly was under a legal duty to the other 
to disclose, Turner V. Green, (1895) 2 Ch. 206. Therefore where there is no such 
duty, there is no fraud. 

Constructive Fraud is of various kinds but for the purpose of invalidating a will, 
if the will is made by a testator at the instance of another who has abused some 
fiduciary relation it will be declared null and void. Cases of importunity and undue 
influence come under this group. 

A will which is the result of fraud of the one or other kind is null and \’oid, 
Allen V. ifepheraon, I H. L, I9t ; Boyae v. Rosaborough. 6 H. L. C. 49. The section 
speaks of a will or any part of a will, therefore if apart of the will is obtained by 
fraud probate ought to be refused as to that part, and granted as to the rest unless 
the part rejected alters the whole sense of the remainder of the will, Rhodes v, 
Rhodes, L. R. 7 App. Ca. 192. 

^Coercion. — Coercion is defined by sec. 15 of the Contract Act as "the 
committing or threatening to commit any act forbidden by the Indian Penal Code 
or the unlawful detaining or threatening to detain any property to the prejudice of 
any person whatever with the intention of causing any person to enter into an 
agreement.” It is the first portion of the definition which would properly apply. 

If actual force was used to tompel the testator to make the Will and all the 
formalities are complied with, yet the Will is void, ifountain v. Bennett, i Cox. 

So also if the testator is labouring under some fear at the time of bequeathing. 
But “it Is not every fear or a vain fear” that will have the effecl of annuling the 
Will; but a "just /ear” that the law cantakecognisance of, as the fear of death, 
or of bodily hurt, or of imprisonmenl. 

Illusfratlon (iv) is an instance of a will obtained by Coercion. See Prafanna- 
magi v. Baikuntha, 49 Cal. 132. 

Importunity or Undue Influence,— "This in its legal acceptation must 
be in such a degree as to take away from the testator free agency; it must be 
such Importunity as he is too weak to resist, such as will render the act no longer 
the act of the deceased, the free act of a capable testator." (Wnia.m$ oa Executors, 
tWh Edn., p. 31.) 
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the befluest -after the testator's death. Also a Mahomedan cannot bequeath any. 
thing to an heir and the bequest to an heir will be invalid unless the other heirs con- 
sent after the testator’s death. A Mahomedan can malcc an oral will. 


Cutchl Menions.— In Adu.-fl'enern/ V. JimSai/ti, 4t Bom. I8l it was held 
that Cutchi Memons had acquired by custom the power of disposition of the whole 
of their property by will. Sec Sarabol v. jt/oAomed, 43 JJom. 641, in which mere 
instructions given for will were admitted for probate. 


61 , A will Of any pari of a wilt, the tnakliij; 
Will obuined by of u-liicli liav hccit caitwrl bv fnttui of coercion, or 
fraud, coorcioa or fni- « t - . . t ' .s r 

iwrtunJty. by sucii importniHty ns takc^ assay the free ajjency 

of the Ic’italor, is void. 


///HflrriftoA*. 


(() A.falaetr end koowlngty r«pr«,rntft to tli« tr»lalor that the te«talvt'i only child it 
iload.or that be bis done rome undulifol ict ood lliereby inJucet (be lei later to nake 1 w)]] 
(n bis, A'a favour; such will has b«cR obliloed by fraud, and is InvihJ 

((i) A, by fraud and deception, pravails upon tba losiator to bv‘iue«ib a Imcy to biffi. 
Tba bequest la void. ... 

(iVi) A. being a prisoner by lawful autbority. niskca bl* wjll. Tie mil ia put iavaliJ 
by reason of tbe Imprisonment. 

dal A. tbteatens toahoos U.ot iobernbUbousa t>r toeauteblm to be arrested on a 
criminal charge, unless be makes a tMviueft in favour of C. B. in cooscquence, nakac a bcf/Unt 
la favour of C. ,Tb8 b^lueat is void, tbe making of It bavins been caused by coerwion. 

(«) A, being of8uflicientiDtcllecl,lfundi»tuebed by lUo Influence of others, to male 

a wiUyet being so much undar tbe coalrolof D that be U not a free agent, makes a will, 
dictated by U. It appsare that he would oot liave eaecuted the will but fur fne of B, 11 ,? 
will is invalid. 

(if) A. belog in eo feeble a state of health ae lobe usable to rniit Imporluaily /< 
pressed by B to reafco a will of a certain purport Bod does ao merely topurcboae iwace lurt 
in BubmissIoQ to B. The will ie Invalid. 


{iti) A.beinBlneucbaelateofbeaUhastobecapable of eaercSsing bl, owe iudg. 
raent and Tolition. Buses urgent intercession and persuasion with him to induce him to make a 
wilt of a certain purport. A, in con8e>|ueneo of tfao Intercesnon and persuasion, but In the 
free exercise of his judgment and lolilion, melea bU will In the njanner reconioicaded byB 

Tbe will Is not rendered Invalid by ibe Intercession and pcmuBllon of B. 


(rf.i) A, with a view to obtaining a legacy from B. pays him attention and flatters 
Uitu and thereby produces in him a capricious partiality to A. D. in consequence uf euJi 
attention and flattery, makes his will, by which he leaves a legacy to A The be-iuest is not 

rendered invalid by the attention and llattBiypf A. * ‘ 
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COMMEiNTARY. 

The word “fraud ""has been defined in sec, 1/ of the Contract Act; the word 
“coercion” is defined under sec 15 of the Contract Act ; the phrase “such impor* 
tunitj as takes away the free agency ” means “ undue infiuence ” and this is defined 
under sec I6 of the Contract Act. 

Fraud.— “Fraud being infinite the court will not define it. ” Fraud is either 
actual or constructive. Actual fraud Is subdivided into two parts, (a) misrepresenta- 
tion and fi) concealment. Illustration (i) is an instance of misrepresentation. 
Misrepresentation (called aurjgestio falsi) must be of a material fact and must have 
been relied or acted upon by the person deceived. If the party to whom misrepresen- 
tation is made is not misled by it or knows it to be false there is no fraud. 

Concealment (called supprtssio cert) is the suppression or withholding of some 
material fact being some fact which the one party was under a legal duty to the other 
to disclose, Turner V. Green, (1895) 2 Ch. 206. Therefore where there is no such 
duty, there is no fraud. 

Constructive Fraud Is of various kinds but for the purpose of invalidating a will, 
if the will is made by a testator at the instance of another who has abused some 
ilduclao' relation it will be declared null and void. Cases of importunity and undue 
influence come under this group. 

A will which Is the result of fraud of the one or other kind is null and void. 
Alien V. ifepherson, i H. L. igt ; Bogie v. Itoishorough. 6 H, L. C. 49. The section 
speaks of a will or any part of a will, therefore If a part of the will is obtained by 
fraud probate ought to be refused as to that part, and granted as to the rest unless 
the part rejected alters the whole sense of the remainder of the will, Bhodea v, 
Bhodes, L. R, / App. Ca. 192. 

_ Coercion.— Coercion is defined by sec. 15 of the Contract Act as “the 
committing or threatening to commit any act forbidden by the Indian Penal Code 
or the unlawful detaining or threatening to detain any property to the prejudice of 
any person whatever with the intention of causing any penon to enter into an 
agreement.” It is the first portion of the definition which would properly apply. 

If actual force was us^ to bompel the testator to make the ^Vill and all the 
formalities are complied with, yet the Will is void, ifounlain v. Bennett, I Coi. 
355. So also If the testator is labouring under some fear at the lime of bequeathing. 
But “it is not eveo’ fear or a vain fear” that will have the etTect of annuling the 
Will ; but a "just fear” that the law can take cognisance of. as the fear of death, 
or of bodily hurt, or of imprisonment. 

Illustration (ir) is an Instance of a will obtained by Coercion. See/Vo«(jnncr- 
mflyi V. SaiKuntha. 49 Cal. 132, 

Importunity or Undue Influence.— “This In its legal acceptation must 
be in such a degree as to take away from the testator free agency; it must be 
such importunity as he is too weak to feiisf. such as will render the art no longer 
the act of the deceased, the free art of * capable testator,” (Willia.’ns on Executors, 
loth Edn„ p. 31.) 
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Undue influence as defined by sec. l6 of the Contracl Acl is that relation 
which subsists bcwccn the parties by which one of the parties is in a position to 
dominate the will of the other and u<cs that position to obtain an unfair advantage 
over that other. 111 . (v) Is an instance of undue influence ; ills, (n'), (nV), and (tni) 
are instances of importunlt)'. It is not unlawful for .n man by honest intercession 
and persuasion to procure a Will in fasour of hims’elfor another person; ’it is not 
necessary that the rnakinR of a Will mast oritjirtaU with the testator, but when the 
persuasion is used to such an extent as to amount to force and coercion, desiroyin;; 
free acency, then the Will «ill be void. Mere Influence o/ afTeclIon or attachment 
Is not cnoiiRh. See v Ross^oroaijh, 6 11 . L. 6; where the subject of 

undue influence is fully discu8«cfl. f.oni Cranworth in delivering the Judgment In 
that case says, “ that influence, in onler to be undue within the meaning of any 
rule of law which would make it sufficient to vitiate a Will, must be an influence 

exercised cither by coercion or by fraud it is not necessary to establish that 

actual violence has been used or even threatened......... It Is extremely difficult to 

state in the abstract what acts will constitute undue influence. It U sufficient to 
say they must range themselves under one or other of these heads— coercion 
or fraud. To be undue influence In the eye of law there mu»l be— to sum up In one 
word— coercion e.g.. a young man may be caught In the colls of a harlot who 
makes use of her influence to induce him to make a Will in her fas'our to the 
exclusion of his relatives. The Will is not void. Again, a man may be the 
companion of another who leads him to evil courses and thus obtains what is 
commonly called an undue influence over him and the consequence may !>« a Will 
in his favour. This again will not amount to undue influence in law, to as to vitiate 
the Will, Wtngrove v. Winffrove, L. R. II P. D, 8l. 

Undue Influence Is coercion only If it takes away the free agency of the 
testator. Whatever destroys the free agency of the testator constitutes coercion, f. 0^ 
that the solition of the testator was repressed, that the pressure was such as the 
testator could not resist. Jajnesh:cari v. Uffreshjcari, it C, W, N. 824. The mere 
fact that in making his will he was influenced by immoral {Hall v. IhU, L. R. i P. 
&M.481, Bandairs v, i?icAard«on, 1906 A. C. 169) or irreligious {Harley v. 


becomes the subject of consideration in cases of persons of old age or of weak 
intellect or incases of persons related to each other, e. 17.. between a trustee and a 
cestui que trust or any other fiduciary relation or between a father and son and a 
husband and wife. In case of wilts of persons of old age it is not mere old age that 
would give rise to suspicion, but extreme old age tends to excite the jealousy of 
the Court, Sajid All v. Ibad Alt. 22 1 . A. 171. In case of wills of persons of weak 
intellect their Lordships of the Privy Council in the case of Sala Mahomed v. Dame 
Janbai, 22 Bom, 17 observed that if the testator is in such a slate of illness that he 
- - -• mental powers the 

* stands in a fiduciary 

..... f that other and by so 

using his position he obtains a benefit for himself the will is void. “ Persons stand- 
ing in a confidential relatioq towards others cannot entitle themselves to hold bene- 
fits which those others may have conferred upon them unless they can show to the 
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satisfaction of the Court that the persons by whoti the benefits have been conferred 
had competent and independent advice in conferxin? them,” Vaughton v. Noble, 30 
Beav. 34at39. If a solicitor prepares a will for a testatjr -under which certain 
benefits are conferred on him it will lie on him to discharge the onus. Oangabai v. 
Bhagmndas Wnljee, 32 I. A. I42 ; see also Bar Singh v. Utlom. Singh, 38 Cal. 355, 

As regards husband and wife, see Bogse v. Bossborough, 6 H. L. 47. It is not 
improper for a wife to gain by her conduct the afficlion of her husband and thereby 
obtain benefit for herself. It is only if a wife fay falsehood raises prejudices in the 
mind of her husband and by contrivance keeps him aloof from his relatives and by 
such contrivances induces the husband to will away his properties to her. such a 
conduct would excite the jealousy of the Cbnit. S^la Mahomed v. Dame Jdnbai, 22 
Bom. 17 (P. C.); Jlfonson v. Adm.-Oeneral, 7 Mad. 515. Conversely if a husband 
uses his position to dominate the will of hiS wife the transaction would be declared 
null and void, Turnbull cfc Co. v. Duval, 6 C. W. N. 809. When, dealing with 
the case of a will of a Parda Lady a particular and peculiar onus rests upon those 
who propound the will. They must show that the executant thoroughly understood 
what she was doing and was fully acquainted with the'terms of the document she 
was executing, Khaa Mehal v. Adm.^Oeneral of Bengal, $ C.Vf. H'. SOSi Sarat' 
/iTumart v. AmuUgadhan, 25 Bom, L. R. 548 at 556 P. C. 

As to the exercise of undue influence by religious or spiritual ascendency, see 
Btuguenin v. Baaeley, 14 Ves. 273 ; Sell v. Sail, L. R. I P, & D. 481. 

evidence of Coercion and Undue Influence and herein the Rule In Barry 
V. ButUn, 2 Moo. P. C. 48o.— To be undue influence in the eye of law there must 
be evidence of coercion using this word in the popular sense. Hence, in the absence 
of such evidence, general evidence to show that the testator was infirm in health and 
blind and that the respondent was a woman of superior intellect and had acquired 
dominion over the testator's mind is of little avail. Sala Mahomed v. Dame Janbai, 
24 I. A. 14S. Further, the evidence as to undue influence shonld be in relation to 
the will itself and not in relation to other matters or transactions, Bayae'v. Bdsa* 
borough, aupra. ...... 

Rule In Barry v. Butlin.— Wherea Will is prepared by a person or where 
its execution is conducted by a person who is himself benefited by its dispositions, 
that is a circumstance which ought generally to’ excite the'suspicion ol the Court, 
and calls on it to be vigilant and jealous in examining the evidence in support of 
the instrument, in favour of which it ought not to pronounce, unless the suspicion 
Is removed, and It Is judicially satisfied that the paper does express the true Will of 
the deceased. Barry v, ButUn laj'S down two rules 

(0 That the onus pro&endi lies upon the ’party propounding a Will, who 
must satisfy the conscience of the Court that the instrument propounded is the last 
Will of a free and capable testator, Musst.Padma v. Dharma zia?, 15 C. W. N./aS; 
^urenrfra v. ^oni Daaai, 47 Cal. I043. 

(2) “rhat if a party writes or prepares a Will, under which he takes a benefit, 
that is a circumstance which ought generally to excite the suspicion of the Cour(|, 
and calls upon it to be vigilant and jealous in examining the evidence in su 
of the Instrument In favour of which it ought not to pronounce u"'*— • 

7 
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is given by a person to another not to revoke a will, the covenant mil be a binding 
covenant for breach of which an action mil lie for damages, though the covenant 
cannot be specifically enforced, that is to sav. the covenant will not prevent the 
person from revoking the will, Hobinfon v. Omn-rnnev, C. D, 285 ; Jie Parkin, 
Hill V. Schwtrz (1892) 3 Ch. StOjlffldrfieon V Alderaon, 8 A. C 467;Lo^«av. 
Maw, 3 Gifil 592. No suit will lie for cancellation of the will in the life-time of the 
testator, Rambhajan v. 0urcharan,27 All. 14. 

The only instance in which a will cannot be revoked is in the case of mutual 
Wills which become Irrevocable after the death of one of the makers, if the survivor 
takes advantage of the provisions made by the other, Dufour v. Pereira, i Dick, 
419. 

As to the modes prescribed for revocation, see sec. 70. 


CHAPTER III. 

Of the Execution of Unprivileged Wills. 

63. Every testator, not being a soldier 
ErecuUon of unpti. employed in an e.xpedition or engaged in actual 
viieged wills Warfare, or a mariner at sea, shall e.xecute his will 

according to the following rules r— 

(a) The testator shall sign or shall affix his mark to the will, or 
It shall be signed by some other person in his presence and by his 
direction. 

(^) The signature or mark of the testator, or the signature of 
the person signing for him, shall be so placed that it shall appear that 
it \vas intended thereby to give effect to the writing as a will. 

(c) The will shall be attested two or more witnesses, each of 
whom has seen the testator sign or afitx his mark to the will or has seen 
some other person sign the will, in the presence and by the direction 
of the testator, or has received from the testator a personal acknow- 
ledgment of his signature or mark, or of the signature of such other 
person ; and each of the witnesses shall sign tlie wll in the presence 
of the testator, but it shall not be necessaiy tliat more than one 
witness be present at the same time, and no particular form of attesta- 
tion shall be ncccssarj’. 

Thi* u *«•. SO of the Suceeetion Act X of tSSS nVA $Ugkt elteratio^ in etaute fc) 
the tnrdt "hae" anJ ’'thatl” are euMituted the irordt ••nurt." JtapptUeto 
Ilindet trilhln the territorirs rHentioHert in eee, 17, i.e^to Ilindat formerlf fforem^ hf the 
inndH unit Art. 

CO.MMCNTARY. 

Thii tcclioa deiU »ith the eitcuiloa of oaprivilcced wills. Under this Act a 
«ni muit be in «7itiBg; *n ml cr ouamrathr «ni h not re^gnlwi There are 
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Form of Attestation.— Though no particular form of attestation is neces- 
sary (in the goods of Rogmoney Dossee, l Cal. 150) it is advisable to add one at 
the end of every will. The following is the usual form 

Signed by the said A. B. the testator abovenamed as and for 
his last will and testament in the presence of us present at the same 
time who at his request in his presence (and in the presence of each 
other) have hereunto subscribed our names as witnesses. 

C. D. 

E. F. 

Though the words in parenthesis are not required by the section, they may 
usefully be inserted. The attestation must be ammo iestandi. What is essential 
is that each witness must sign the will in the presence of the ‘.testator^ Doc v. 
Manifold, I M. & S. 249 ; Mewton v. Clarke, 2 Curt. 320 ; Tribe v. Tribe, ^ Notes 
of Cas, I32, though the testator need not sign in their presence. It is also not 
necessary that both or all the witnesses should be present at the same time as 
under the English Wills Act. The attestation must be after the testator has signed 
the will and not before, Bissonath v. Dogaram, 5 Cal. 738, The attestation must 
be by the signature of the witnesses and not by their mark, Fernandes v. Alves, 
3 Bom. 382; In the matter of Rarro Svmdari Babia, 6 Cal. 175 Riti/e Oopal v. 
Fagendra Fath, it Cal. 429; Horendranarain v. Chandrakanta, 16 CaJ, 19. 
The initials of attesting witnesses however are sufficient, Ahmayee v. Yalumalai, 
15 Mad 36(. 

Rules I and 2 are to be observed where the will is to be signed. Rule 3 comes 
into operation when the will is already signed and the witnesses are required to 
attest it. This is called acknowledgment. 

What is sufficient Acknowledgment.— When the testator does not execute 
the will in the presence of the attesting witnesses but the attesting witnesses put 
their signatures.on the peraontrl acknowledgment of the execution of the will by 
the testator, the question arises what would in law constitute a sufficient ac- 
knowledgment and the result of the cases decided appears to be as follows: — It is 
not necessary that the testator should in express terms say, “ That is ray signature.” 
It would be sufficient, if the testator produces a paper and makes his witnesses 
understand that.it is his will, even though the witnesses do not see him sign it or 
observe his signature, provided the Court is satisfied that the testator’s signature 
was there, when the witnesses attested it, Ilott v. Oenge. 3 Curt. 172 ; Ifaniekbai v, 
JTormasjl, 1 Bom. 547, 376(cheap Edition); Amarendra Fath v. Kashi Fath, 27 Cal. 
l6q. “ Where the testator produces the will with his signature visibly apparent ou 
the face of it to the witnesses and requests them to subscribe it, this is a sufficient ac- 
knowledgment of his signature. But not where they are unable to see the signature 
and the testator merely calls them to sign, without giving them any explanation of 
the instrument they are signing." (Williams on Exeentors, loth Edn. pp. 64-65.). The 
whole law as to what is a sufficient acknowledgment is fully discussed in Slake v. 
Blake. 7 P. D. 102. where it is laid down, that where the evidence is such that the 
Court concludes that the witnesses did not see the signature, the fact that the 
testator spoke to the witnesses that it was his will is not a sufficient acknowledg- 
ment, if the witnesses were not able to see his signature. The sritnesses oust at 
the time of acVnonledgment see or have the rpjvsrmnlty of seeing the signature 
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ofthe totator.and If >uch b« nol thccaie It h iRr-naierlil whfthrr iV.c *]cfiJt«re 
be. In fact, there at the time of attestation or uhelhcr the teilafor ay that the paper 
to be attciicd U his will. If the tlirnalorc of ibe testator is cotfred up so that the 
atlcstinj: witnesses do not see it. there woahl be m lufTjrieat aeVnowJH^fne-.f. 
TloH V. Otn/je, 4 Moo, P.C.2fjS- 11“* If the attesiine wiincisrs ha 1 aa eppoftuaitr 
of sceinK It, that would be sufTiClent, thoach In fact they ili I pot see it (ThrAjall 
on Wills). The Bombay Mich Court In the case of fli/nsluil liKsyrsnitt, 
IS Bom. L. R, 209, has laid down that it it a safncieot acVp.o»le-jc*nef!t by a 
testator of his ticnaturc to his willifhe males the attestipj sritnciies u-.dersfa". ! 
that the paper «h?ch they attest it hli will, thooch they do pot see him lirn It. 
Manickhai v. Ilomasji, awpea ; ice alto Svnisri r. 4 C. W. N*. 

204. The testator alone can male an aclnowle'Umer.t and not the aitrslioC 
sviincss, Moore v. King, 3 Curt. 243- 

Sec. 63 requires the penonal aclnowlcd,:n}cat by the testator; a rriuest by 
a third party to the witnesses to subscribe to the will would cot be a mfficiest 
acknowledgment. 

The acknowledgment must be made by the testator brforr the witnesses lub* 
scribe to the will. An acknowledgment after the attrstatioo is i.osufr.eiee.t. In the 
QOoSt of OMin j, 2 Curt, S65: Cooprr v. Boekett. 4 Moo. P. C, 4 tq. 

Acknowledgment before Uegljlrar.— When a leilator almits ctecutlon 
before the Registrar and is properly ideoiiGed and the Rcjisirar a-d the Idrntifymg 
person attest the will In the presence of the testator, it Is su.'Hcient, S^tyt (7npu/ 

V. Kagendra, tl Cal. 429; ITorendran^rsin Clandrakrnfa, 16 Cal. 19/ 
Anarendra KetHi Nath, ij Cal, 169; Strada Pratvi v. Trigana, | pat JOOl See 
the observations of their Lordships of the P/ivy Council in Oangtn."'ti *. Troi* 
luekhv^. 33 Cal.537 CI‘.C), 

Uvldence of Due nxecullon.— The best evidence Is that of aiicsting witnciie*. 
A will can be proved by one of the aiicsting witnesses, Bannol v. XTalof. 22 C 

W. N. 3*5. But attestation does not estop a person from denying anything except 
that he has ssitnessed execution; knowledge of conicnti ought not to be Inferred 
from the mere fact of aifestation. Pamlurang \ .^fJ^kandfya, 24 Bom. L. R. 557 
(P. C,). It is also not absolutely necessary 10 adduce posliis e affirmatis e es idence of 
ducMecufloo to prove the will. Stake v. Knip\t. (1842) j Curt. 547 at ^61. Ja 
BanJein Bthari v. Srinali Jfatangini. 24 C. W. N, 626. their Lordships of the Prisy 
Council did not consider the non-examination of all the attesting witnesses as drstru. 
ctivc of the proof of due execution and they remarked that '* there Is on lome occas- 
ion a tendency amongst litigants In India aselsewhere tobackupa good case by false 
or exaggerated cvldeticr.” The court may take Into consideration all the dreura- 
stances of the case and when a will Is regularly executed, on the face of It. an 
inference will arise that all the requisites were complied ssith. The maxim " omnia 

rita eaae eeta " in such cases comes into operation where there ts 
- cm my or the other. This presumption arises in the {ollowhe esses 

both the attesting witnesses are dead. 

tbs recollection of l»oth the attesting witnesses i« vague 
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TiW/f.— Where tntncs«e« contradict one another or both of them *tate or 
one of them *tat« tacts «howinj; that the will was not duly executed, (Mortimer on 
Probate p. 153!. The mere fact that aitcttinK ert(nc<«« have repudiated their si^na- 
tare does not invalidate the will, if it can be proved by rcltablc evidence, Brhamtdai 
V. CJiuden JJiH. 70 C. W. N. »93. M the evidence 1% atronR and latlsfactory as to 
due execution, to outweieh It, it would be necessary to prove the improhabUily to be 
cocent and clearly made out, Cfiofey 7/arain v. TTocr, 22 Cal. 519 (P. C.), Ith 

not necessary that each attevtinc witness should prove the same fact .One witness 
may depose to the sicnature and another may depose to achnowledcmcnt, AfMAta. 
nath V. Jitfndra, 19 C, W, N. 129S. If the evidence is confliciinR h is the duly of 
the appeal court to have creat regard to the opinion of the trial Judge, TToomeaS 
CRunder V. ^fluAmoliini, 2t (^l. 2f9: CAunder v. J^a/anf /Tan/, 2{ Cal. 

I (P. C.); 5A«tiTau3!Troya s', 32 Mad. 400, <P. C,). 

Ilindua,— Wills of Hindus within the territories mentioned in sec. 57, 
Hindus who were formerly governed by the Hindu Wills Act must be executed with 
all the formalities mentioned In the above rules, that is to say, all wilts made by 
Hindus after 1st September t8;o within the territory subject to the Lieutenant* 
Governor of Bengal or the local limits of the ordinary original civil jurisdiction of 
the High Court of Bombay and Madras and all wills made outside those territories 
and limits but relating to Immoveable property within those territories and Jimlis 
must be executed in accordance with the above rules and formalities. Wills made 
by Hindus outside those Uralts. t.e« in the roofussil and not relating to any immo* 
vcable property within the territory subject to the LJcutcnanl*Governor of Bengal or 
in the towns of Bombay and Madras may be in any form ; they may be oral or 
nuncupative, they may be in writing without any signature or attestation or may be 
signed by the testator, without being attested. jffaneAorji v. yarayan, t B. H, C. 
77 j F'loayfli'v. Oorindrav, 6 B. K. C. 224 a. c. j No formalities are required 
for the execution of Hindu wills which ate not governed by the Hindu Wills Act, 
See BAapren v. itTnld, t Dorn. 641; BedAabai v. GanesA, 3 Bom. 7; OokuldaiV, 
Purshafamdai, l Bom, L. R. 470; Bepuji v. Jagannath, 20 Bom. 674. 

Mahomedans.^As the Mahomedans are excluded under sec. 58, a will made 
by a Mahomedan may be in any form. It may be oral or written. By Mabomedan 
Law no writing is required to make a will valid and no particular form is necessary 
so long as the intention of the testator is sufficiently ascertained. If it is in writing 
but not signed it will be valid. It is sufficient if the will vs really and truly proved 
to be the will of the testator, Auh'tt Bibi v. 4/fl'Urf-rfin, 28 All. 71S. 

. Cutchl Memons.— A will of a Cutchi Meraon does not require attestation, 
Jn re Aba Satar, 7 Bora. L. R. 558. A Cutchi Memon is not a Hindu within 
the meaning of the Hindu Wilis Act, In re Haji Istnait, 6 Bora. 452; Adv.-General 
v. Jimbabai, 41 Bom. 181. 

Persons who have not a British Indian Domicile.— ‘Wills made by persons 
who are not domiciled in British India so far as the same relate to fmmooeaife 
property situate within British India must be executed in accordance with the rules 
given above. A will made by a person who is not domiciled in British India so far 
as the same relate to the moveafife property of such person whether in British India 
or elsewhere must be executed in accordance with the law of his domicile at tb' 



64 . If n tc'itnlor, in a tvill or cndicilr diilv ajtc'tcd, nfcpi 
to nnv other (lociiincnt then actinllv written as 
tnrorT-'T»»iftn «f ctprcsstnc .10% p.ift of Ills intetitiorM. sncli <focrti- 
ripm >y r* •‘trntf |,p deemed to fonn .i pirt of the wHI or 

codicil in which it is referred to. 

( r>'» *« 3 t Sk'Tfi'tn Af X l*'i It err’iVi li rifli* rl» 

<«Tn<<*n>* j’l* 5/- i? . / i't /•rrttrlr ! fy n, ll’i/.'f A« I 

COM.Mn.STARV. 

Of the Incorriratlon of paf*er# referred to In a U’lll nr Cndlelt. 

When a testator refers In hit will orcM'eil to sir fJioymrnt. or rritiin a 
prerlou* will which H not Ircallr exeeutetl. the rjursim arues whether lueh 
document or will should tw incoiporate^l a% formifig a part of the will or eoj.rd In 
which it I* referred 10 Or see. 6j it is enscte<) that if the testator in his will or 
codicil refers to anr document /Am eefusffy srri/tm a* eipresslne anr part of his 
intentions, such document shall be Incorporatetl. <s/eo»»Mi/ t ?9 

liom.sfi?. Before a document can be Incorporated the followinjt conditions nust 
be complied with 

(1) The document must be of a teitamentarv nature. ITa^gKan v. 

Vincent. 2 Vrs. 23 ^. 

(2) Thedocument most be in existence at the date of Ihe trill or codicil in srhich 

it is referred to and described as exiitinc. A paper not In eilsteace 

at Ihe date of the execution of the lesiamcntarr instrument cannot be 

Incorporated in it or referred to for purposes of construction. Fingfeion 

V. Tonfinsofl. 3 App.C. 404. 

(3) The document must beclearle identiCed with the description of It siren 

in the will, Universitg CoUege 0/ ^,*orth IPii/rs r. Taylor, (I90S) P. 

140 ; Allen v. ifaddock, ll Moo. P. C. 457, 

(4) The Intention to Incorporate mast be clear, ITslferghan v. Vtneent, 

supra. 

WTiere there Is a reference in a duly executed lestamentarj* instrument to 
another testamentary instrument, by such terms as to make it capable of identi* 
lication, it is necessarily a subject of parol evidence, and if the document is 
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s% thfn existing \n $vich term* th»t it capable of bcintr a«ccrta)nccJ, 
parol cx-idcncc >* admissible to ascertain it, Allen v. Maddoelt, It Moore, P. C.4J7 
at 454. 

Whether incorporated documents should be included in probate.— The 
question whether documents not In fhemsets-es of a testamentary character but 
incorr^orated with the will should be Included in the probate is mainly one of 
cons'cnienee. If the document is valid in itself independently of the will, it would 
seem that, it need not be included in the probate, if there is a diillculty in procurins; 
its production. If the document derh'cs its validity from the will It oucht, as a 
general rule, to be included, Sheldon v. Sheldon, l Rob. 8I, (Theobald on Wills 
7th Edn. p. 80.) The Court will not insist on includinj: the incorporated paper in 
probate if the document is bulky or if it is In the hands of a third party and the 
Court has no power to order Its production. 

Effect of incorporation.— Incorporation of an Instrument into a will does not 
alter the effect of the instrument to far as it is already valid. So far as it is invalid 
as an independent instrument it takes etfect as a testamentary disposition subject to 
the ordinary rules as to lapse, ademption, etc., applicable to wills, Sittey v. Flight, 
(1876) 3 C. D. 269. 

Sxamjdtt. 

ri) A mak^i a will which is invalid. Afterwards A ezscutes a document beginnins 
with the words '‘This is a codicil (o mr last will and Icstament.** II is proved that A bad 
left no other will }lt\i that lbs will was incorporated in the codicil, Allen r. ifaddoek, 
llWoore’sP. C. 4^. 

(2) A szseutss a codicil with the words, *“11110 is a third codicil to my. will." The 
codicil is invalid. Afterwards A ezecutes another codicil beglnDlog with the words, “ This ts 
the fourth codicil to my wtll.** fs the third codicil incorporated In the fourth codicif? Ifo. 
There Is no sufUclent idenllflcatlon of the document, Sloekil r. PHnshon, L. R. C P. D 9. 

2fOTE.>^ener8lIy a duly attested codicil to a will will incorpornte the will if thero ts 
only one document in ezlitence to which the term *' will *' can apply. A codicil to a prior 
unattested codicil will Incorporate the onattestsd codicil, 5rni‘rA 's cose, 2 Curt. 79S But a 
reference In a codicil to a will and prior rodlcila where there Is a will and codicils duly attest, 
ed, and alto other codicilt not duly attested, will only Incorporate the will and tbs duly 
attested codicils, Croker v. J/or^uie 0 / Hertford, 4 31oo. P. 0. 339, and similarly a reference 
by a codicil to a will only where there Is a duly attested will and some unattested codicils will 
not set up the unat(es(ed codicils, Ulterloa r. Jtohint, 2 A.&B. 423. (Theobald on Wills 7tb 
Edn. p. 66.) 

(3) A by her will bequeathed her trinkets to bo divided '* as I shall direct in a amall 
memorandum.'' On A’s death the will and two codicils and a paper headed “ Memorandum 
of trinkets referred to in toy will " were found folded together. It is not proved that the 
memorandum was in existence at the date of the will but It fa proved that It was written 
before the date of the last codicil which did not refer to it. //e/t/.* that the memorandum 
cannot be incorporated. In the goods 0 / ifatlAias.3 6w, and Tr. 100. 

(4) A will made reference to a deed*poll which was executed at the same time, Held- 
that the deed-poll was not a testamentary document requiring probate, the reference to it in 
the will not being for the purpose of making its contents part of the will, Qangabai v. 
Bhugicandas, 29 Bom. 530 (p, 0.) 32 1. A, 142. 

(5) A testator made a codicil to hie willln 1S45 which was attested by one witness 
and the day before his death be dictated a paper as ** another codlol to my will ’’ which was 

8 



Mode of maklntr, 
and rule* for execu- 
tlDR, prl»ll*sed will*. 


66. (0 Privilepcd wills may be in writing, 
or may be made by word of monlli/ 


( 2 ) The execution of prinicgcd wills shall be governed bv 
the foHownng rules : — 

(rt) The will. may be written wholly by the testator, with his 
own hand. In such case it need not be signed or attested. 

(b) It may be written wholly or in p.irt by another person and 
signed by tlic testator. In such case it need not be attested. ' 

(c) If the instrument purporting to be a will is written wliolly 
or in part by another person, and not signed bv the testator, it 
shall be deemed to be his will, if it is shown that ft was written’ by 
the testator’s directions or that be recognised it as bis will. 
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(r/) If it appears on the face of the instnimcnt that the execu- 
tion of it in the manner intended by the testator was not completed, 
the instniment shall not, by reason of that circumstance, be invalid, 
proNided that his non-cxccntion of it can be reasonably ascribed to 
some cause other than the abandonment of the testamentary inten- 
tions expressed in the instrument. 

(c) If the soldier or mariner has written instniclions for the 
preparation of his will, but has died before it could be prepared and 
executed, such instructions shall be considered to constitute bis will. 

(/) If the soldier or mariner has, in the presence of two wit- 
nesses, given verbal instructions for the preparation of his will, and 
they have been reduced into writing in his lifetime, but he has died 
before the instnimcnt could be prepared and executed, such instnic- 
tions shall be considered to constitute his will, although, they may 
not have been reduced into writing in his presence, nor read over 
to him. 


(jg*) The soldier or mariner may make a will by word of 
mouth by declaring his intentions before two witnesses present 
at the same time. 

(/i) A will made by word of mouth shall be null at the expira- 
tion of one month after (he testator, being still alive, has ceased to 
be entitled to make privileged will. 

(TA{| It 63 of Succosi'on Act Xof tS9i, Inclauze (A) (Ae uortf* 
aitte" art added). 

COMMENTARY, 

0! the execution oj Privileged Wills. — 

A privileged wili is a will made b/ a soldier on an expedition or engaged in 
actual warfare or by a mariner when at sea. A soldier whilst in barracks or a sailor 
on shore cannot execute a privileged will, iJrummonrf v. Parish, 3 Curt. $22; 
Re Sili, 1 Rob. 2j6. Id such cases he must execute his will according to the rules 
prescribed for executing unprivileged wills. 

The soldier or mariner must have attained bis majority, i. e., he must have 
completed the age of 18 years. 

“ Mariner ” means a seaman and includes the whole service from cook to captain, 
Jn Re Hayes, 2 Curt. 338; also a surgeon in the navy, In Re Bounders, L.R. I P. 
&D. l6;and also merchant seamen, -iforrelf v. Morrell, 1 Hagg. 51, ^In order 
to be privileged the mariner must be "at sea*’, which means the time he goes on 
board, The Earl of Euston v. Seymour, a Curt, 339, 3 Curt. 530; In the goods of 
Lay, 2 Curt. 375; In the goods of Me, Murdo, L. R. l P. & D. 540. 

A privileged will may be either verbal or written. 

If it is verbal, it must be declared before two loitnesses present. at the 
same time. 


A verbal will shall be null and void at the expiration of one month after 
the soldier or mariner shall have ceased to be entitled to make a' privileged will. 
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If the Will is in w riling, the following rules applj-:— 

Written by tchom. Signature of testator. Attestation. 
Rule (i) By the Jeslator Not necessary. Not necessarj'. 

wholly. 

Rule ( 3 ) By another person. Necessary*, Not necessary, 

wholly or to part. Note.— I f it is not 
signed by the testator 
it Will be necessary 
to show that it was 
written by the testa- 
tor's direction of that 
he lecognlsed it as 
I his will. 

Rules.— If the soldier or mariner leaves tcritlen I'nafrucfiona for his will 
but dies before the wilt is prepared and executed, such instructions shall constitute 
bis will. 

Rule 4.— If the soldier or mariner gives verbal instructions to prepare his wjJJ 
in the presence of tteo iciinesses and the instructions are reduced to teritiny In bis 
lifetime but he dies before (be will is prepared and executed, such instruciioos shall 
constitate his will, although the instructions may not have been reduced into writing 
In bis presence nor read over to him. An entry regarding the disposal of a 
soldier’s estate in a kindred roll kept by military authorities is not a will, Bha^u- 
baiy. Appoji. 47 Bom. 5S2. 

CHAPTER V. 

Of the Attestation. Revocation, Alteration and 
Revival ot Wills. 

67, A w-ill shall not be deemed to be insufiicienth* attested 

by reason of any benefit thereby given either bv . 
Meet of gift to at- Way of bequest Of by ^vay oF appointment to any 
testing witness. person attesting it, or to his or her trife or 

husband; but the bequest or appointment shall be 
void so far as concerns the person so attesting, or the wife or 
husband of such person, or any person claiming under either of 
them. 

Explanation. — A le^tce under a tvill does not lose his 
legacy by attesting a codicil which confirms the will. 

{ This is Kc. Si of the Succession Act X of i55j.) 

68. No person, by reason of interest in, or 
5 '' t>n executor of a will, shall be disquali- 
by iwiBg executor. bed 35 a Witness to prove the e.xecution of the will 
or to prove the validity or invalidity thereof. 

{Thhissec.SSqftheSueeessian Act X of JS65. It applies to ffinlus vuhin the 
temJories mentioned in sec. 57. i. e . to IfiiidM/onRerly ffOierned fcy Ike ffindu Wilts Act.) 
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COMMENTARY. 

Of Attesting Witnesses.— Any person is compelent lo attest a will. It is not 
necessary that he should know the contents of the will which he Is attesting. He 
merely witnesses the signature of the testator. The executor named In the will 
is competent lo attest and also a legatee or a beneficiary. But any legacy or 
bequest given to a person who attests the will, or to his wife or husband, or to any 
person claiming under either of them shall be null and void. A gift, however, to 
an attesting witness as trustee is not void, Cresstcell v. CresswcH, 6 Eq. 69. 

Sec. 67 docs not apply to Hindus. Hence the attesting witness to the will of a 
Hindu does not lose the legacy given to him by the will, 

Esamplet. 

(t) A by fall will gives a legscy of Rt. 1,000 to B who is ono of the attesting wit* 
Desses. The will is valid but Q is not entitled to receive Ra. 1,000. 

(2) A ezeeutes a will which Is attested by B and C. A legacy of Its. 1,000 is bequea* 
thed to D who is B's wife snd another of Rt. 1.000 to E who is C*s son The will is valid. The 
legacy to K is also valid but the legacy to D U void 

(3) A executes a will which is attested by D and C. A legacy of Ra. 1,000 Is bequea. 
thed to B. A dies. Thea B dies without receiving the legacy leavlDg E as his heir. E can. 
not get the legacy as be claims uoder 1) 

(4) A left a wiUgitiQg a legtey to B who is an attesting witness A afterwards 

executes a codicil coo&rmiQg the legacy to D to which codicil B was not an attesting witness. 
B IS entitled to the legacy by virtue of the codicil, Aiidenon v. Anderson, 13 Eq. 381,' , 

tS) A left a will giving a legacy to U. The will U attested by C tod D. Subsequently 
A executes a codicil confirming the wilt which Is attested by B and C, B does not lose his 
legacy by attesting the codlciL (Explanation to Sec. 07.) 

(6) A executes a wiU which is attested by B, C, and D A legacy of Rs. 1,000 is 
given to D D cannot tshe the legacy, though without him there was the full number of 
witnesses, Admimitrator^Oenfral v. Latar, 4 Mad. 244. 

(7) A by bis will gives Ra. 10,000 to B for life and after B's’ death to 'B’s children 
equally. B attests the will. The gift to B for life is bad. But B's children will take an 
immediate interest in Rs. 10,000 and the same will be divided amongst them equally. In He 
Townaend‘8 Estate, L. R. 34 Ch. D. 357. 

(8) A by his will gives Rs. 1,000 to B. The will is attested by G and D. B afterwards 
marries C. Is the legacy of Rs. 1,000 to B void? Ko. Msmage after attestation does not 
affect the bequest or legacy, Thorpe y. Bestwick, L. B. 6 Q B. D. 311. 

(9) A by his will appoints B as bis executor and bequeaths to him Rs. 1,000. ' B is 
one of the attesting witnesses. B is entitled to prove the will but he loses the legacy of 
Ba 1,000. 

(10) A will is attested by a solicitor. The will allows the solicitor to make profess* 
ional charges for the work which be msy do in respect of the estate of the testator. The 
solicitor loses his professional charges, ifei’oofev.'dOGb. D 1. 

(11) A, a Hindu, executes a will containing a clause for the benefit of the eollcitor 
who prepared and attested the wilt. Does the eoUcitor lose the benefit ? No. Sec.' 67 of the 
Act does not apply to Hindus. Accordingly, an attesting witness of the will of a Hindu 
governed by the Hindu Wills Act does not lose any legacy thereby bequeathed to him. Bat 
Oangalai v. Bhugwandas, 29 Bom. 530. 
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■ (12) A bequeaths his property to his wife for life and after her to his three children 
X, y, & Z or the Burrivor equally and there was a residuary clause in favour of the wife. 
X attested the will. After the widow's death Y filed a suit that X wss incapable of taking 
and that the property he divided between V & Z //e/d share of X laped but it fell into the 
residue and did not accrue to Y & Z, Camaat v. JJare/oot, 26 Mad. 433. 


Every will shall be revoked by the marriage of the 
maker, except a will made in exercise of a power 
Revocation of will of appointment, when the property over which 
by testator’s marriage, jjjg power of appointment is excrcised would not, 
in default of such appointment, pass to his or her 
executor or administrator, or to the person entitled in case of 
intestacy. 

Explanation . — Where a man is invested with power to deter- 
mine the disposition of property of which he is not the owner, he is 
said to have power to appoint such property. 

( TAts is sec. 56 of the Succession Act X of l$bS.) 


70, No unprivileged will or codicil, nor any part thereof, 
shall be revoked otherwise than by marriage, or 
p,wiS“”.u by another will or codicil, or by some writing 
codieU. oeclanng an intention to revoke the same and 

executed in .the manner in which an unprivileged 
will is hereinbefore reqtiired to be executed, or by the burning, tear- 
ing or otherwise destroying the same by the testator or by some 
person in his presence and by his direction with the intention of 
revoking the same. 

lllustrattons. 

{ « ) A has made an unprivileged will. Afterwards A makes another unprivileged will 
which purports to rsvoks ths first. This is a revocation. 

( ii ) A has made an unprivileged will Afterwards. A. being entitled to make a privi- 
leged will, makes a privileged will, which purports to revoke his unprivileged will. This is a 
revocation. 


{Thu,a.ec.src/IHSucca,tm Act X of ms. It appUc, to Hindu, within the 
territorie. menhened ,n tie. 57, j. to Hindu, who were fcrmcclp gmen.d by the Hindu 

Ml)**”** 'V“‘ °f “ will. See Schedule 

COmmENTARY. 

By sec. 62 it is provided that the testator can revoke the will at any time 
These sections prescribe the modes of reyocaUon of unprivileged wills and the modes 
prescribed m sec. 70 are exhaustive. The words "otherwise destroying” are 
ejutdem generis of burning, tearing, etc. The medes provided are W revocation by 
marriage; ( 6 ) revocation by another will or codicil; (e) revocation by some other 
writing and (d) revocation by burning, tearing or destroying. This Act has not 

adopted the principle that a will should be deemed to be revoked in consequence of 

the change tn cncumstances of the testator or by his change of domicUe or a 
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with rc<pcct to his richts to the properly he disposes of, DoHi v. ncrtfcrtfajitYimi, 38 
Mad 369; S’u^fta Beddi v. Dorataami. 30 Mad. 369. 

(A) By the MarrloRC of the maker.— Everj’ will whether unprivileged or 
privileged is revoked by marriage of the maker. It is not ony the first marriage 
but any subsequent marriage. A will made subsequently to the first marriage but 
previously to the second marriage in the lifetime of the first wife was held to be 
revoked in Qahriel v. ^[ordahai, t Cal. I4R. 

EzCtpil 02 S.^{o) A will made in CTercisc of a power of appointment is 
not res’oked by the marriage of the maker when the property over which the power 
of appointment is exercised would not in default of such appointment pass to his 
or her executor or administrator or to the person entitled in case of intestacy, e. ff.,— 

(1) A has power to appoint certain property by will to any person he likes. 
A by a will appoints the property to D. A then marries. The will is void, because 
if A had died without executing the power (i. In default of appointment) the 
property would have gone to A’s executors or administrators or to the pierson 
entitled in case of intestacy. 

(2) (a) Again. A has power to appoint certain property by will to such of the 
children of B as A likes, and in default of appointment the property U to go to all 
the children of 0 in equal shares. A makes a will and exercises the power in 
favour of one of the children of B. A then marries. The will is not revoked 
because if A had not exercised the power the property would have -gone to all the 
children of B. 

(5) Where two persons make mutual wills the marriage of one of them does 
not revoke the will of the other, Hinclilev v. £?»n»mona, 4 Ves. 16O. 

(e) As sec. 69 does not apply to Hindus, a will made by a Hindu, whether 
governed by the Hindu Wills Act or otherwise, is not revoked by his marriage, 
Bvbha Reddi\. DoraUami, 30 Mad. 369. 

(d) The will of a Mahoraedan is not revoked by his marriage. But as sec. 69 
applies to Parsis, the will of a Farsi is revoked by bis marriage. 

(e) There is no revocation where the marriage is void, e. g,, with a deceased 
wife’s sister, Mette v. Hette, i Sw. and Tr. 416. In Warter v. Warter, (1890), L. 
R. 15 P. D. 152, one Taylor obtained in the Calcutta High Court a decree absolute 
for dissolution of his marriage on 27th November 1879. The divorced wife was 
married to Colonel Warter on 3rd February 1880, 1. e„ within six months from the 
date of decree. Three days later Colonel Warier made a will in favour of his wife. 
The marriage of 3rd February 1880 having been performed within six months from 
the date of decree was void under the Indian Divorce Act. In April 1881 on the 
advice of a solicitor Colonel and Mrs. Warier were remarried at a registry office. 
Colonel Warter having died without re-executing his will or making another, the 
question arose whether the marriage of April 1881 revoked the will. It was held 
that the marriage of February 1880 was null and wid and therefore the marriage of 
April 1881 was valid and revoked the will (cited in Jackson v. Jackc.on, 34 All. 203.). 

(B) By another Will or Codicil.— This follows from the ambulatory nature 
of the will, that the last testament shall be operative to the exclusion of previous 
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contrary or inconsistent ones. But the intention to revoke a former will must be clear, 
f.g., when the later instrument contains words of express revocation ; a general revoca- 
tory clause revoking all former wills and codicils is usual In all well drafted wills. 
Where the later instrument contains no words of express revocation but the disposi- 
tions made in the later instrument are of such a character as cannot stand with the 
first it can be inferred that the testator intended to revoke the first. Sa^ib 
A/irza v. Undo Khanam. 19 Cal. 4 U. * 9 1 * A. 83. The mere fact of making a sub- 
sequent will does not necessarily revoke the former ones unless the subsequent will 
expressly or in effect revokes all former wills or the two are inconsistent and incapable 
of standing together. A man may die leaving two or several wills and both or all of 
them will be entitled to probate if they are not inconsistent with each other. In the 
goods uA Budd 3 Sw. and Tr. 196. The mere use of the words “TTiis is my last 
will” does not necessarily import a revocation of all previous wills, CuUo v. Oil- 
beri, i!oo. 9 P. C I3t. In all cases evidence as to intention to revoke must be clear. 
A codicil revoking a will does not necessarily revoke a prior codicil, Farrer v. 
St. Catherine's Coll., l6 Eq. I9 Formerly a revocation of the will was an implied 
revocation of the codicil but now a codicil to a will is not revoked by the revocation 
of the will. In the goods 0/ Sscage, L. R. 2 P. & D. 78; In the goods of Turner, 

L. R. 2 P. & D. 403. 

Where there are two inconsistent wills, both of same date or undated, both 
are void for uncertainty. Townsend r. ifoore. (1905) P. 66. But In such cases it is the 
duty of the Court to try to reconcile them if possible, Feikishorx v, Deiendranath, 
15 Cal. 409 (P- CO. 

A subsequent will or codicil made under the impulse of a mistaken notion of 
facts will oat revoke a fanner one. But in such cases it must be proved that the 
impulse was the foundation of hts wish to change his former intent, e. a bequest 
is made to A and afterwards by another will, without destroying the first, the same 
bequest is made to B stating her to be his wife, but B had a husband living of which 
fact the testator was deceived. In such a case the second will will not operate 
as a revocation of the former will. See also OrosfAwojTe v. Bean, 5*Eq. 245, A 
testator gave legacies to the grandchildren of his sister, and afterwards by a codicil 
revoked the legacies, giving as a reason, that the legatees were dead. It was proved 
that the legatees were not dead. Held that the legacies were not revoked as the 
cause of revocation was false, CampbeH v. French, 3 Ves. 322; Doe v. Etans. 
JO A. & E.2S8. 

A will is not to be treated as revoked either wholly or in part by a will which 
is not forthcoming unless it is proved by satisfactory evidence that the will contained 
a revocatory danse or that its dispositions cannot stand with the existing will, 
SahUi ilirza v. Unda Khanam, supra. 

(C) By some Writing declaring an intention to revoke and executed In 
the manner in which an unprivileged will is required to be executed, 1. e., the 
writing must be signed by the testator and attested by two witnesses. This is 
cancellation of will. Ordinarily a will is cancelled by drawing lines across it and 
also by cancelling the signature and of the attesting witnesses. But that is not 
enongh if the will is not tom. The cancellation must be signed by the testator and 
attested by two witnesses, Cheese r, Lovrjog, L, R. 2 P. D. 251. 
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(O) By Burittnc. TcarInK «r ntherwlsc Dcstroylnjc the will by the 
testator or by some person m Am presence cnrf fry direcfion with the infenlion 
of revokinR the same. Thus, if the testator obliicraies his own signature or that of 
the attesting witnesses with the intention of revoking the will or cuts off his 
signature, that would amount to a complete revocation. In the goods of Lewis, 
1 Sw, 5 : Tr. 3 t. The act of burning, tearing, or destroying the will must take place 
in the presence of the testator and must be by his directions, In the goods of 
Dadds, Dca. & Sw. vjo. There must in all cases be the animus rerocondt', and 
the act. Both must concur in order to constitute a legal revocation. If the act of 
destruction is inchoate and incomplete it will not amount to a revocation. Evidence 
is not admissible to prove that the testator had said that he had torn up the will, 
Shib Sahitri \ . Collector of Meerut, 29 All. 82; Keen \ . Keen, 3 P. & D. 105 ; In 
the estate of Mnekemie, (1909) P. 305. Actual destruction or formal revocation 
in writing is not essential to constitute revocation of a Hindu will under the Hindu 
Wills Act, v. Chelthani, 7 C. W. K. 1 ( P. C. ) 29 I. A. 156. 

The revocatory acts if done by a third person by the testator’s directions, must 
also be done in his presence. A will burnt by the testator’s order but not in his 
presence is not revoked. 


Obliterating or tearing off the names of the attesting witnesses is sulEcieot to 
revoke the will, In tAe goods of James, I Sw. & Tr. 138. But striking through the 
will or the signature of the testator with a pen is not sufficient to revoke his will, 
Stephens v. Tapprell, 2 Curt. 458. 

The words “otherwise destroying” denote modes of desiructlon ejusdemgeneris. 
Where a will is written on several sheets of paper and each sheet signed and attested 
tearing the last signature will revoke the whole will, In Re ( 7 uffan. l Sw. & 
Tr. 31 ; see also Kedar Nath v. Sarojint, 3 C, W.N, 617. 


A will may be revoked in part, e. g., where a clause is cut off, Clarhe v, 
Scripps, 2 Rob. 563. 


Examples. 


(1) A whilst delirious tears up bis will into pieces. Ths pieces are preserved. On 
recovering A is informed of what h»bad done, end be said be would make a fresb will. A 
dies without making a fresh wilL The will Is oot revoked. A bad no animus rei'ocnnifi when 
he tore up the will. Brunt r. Brunt, L. B. 3 P. & D. 37. 


(2) A being moved with a sudden Impulse of passion against a devisee under bis will 
conceived the intention of eancelling it. Having tom the will twice through bia arms were 
arrested and his anger mitigated by the submiesion of the devisee. He then fitted the pieces 
together and said, “It is a good job, it is no wone.“ fTefi.' there was no revocation of the 
will. Doe V. Perhes, 3 B. & A. 489. 


(3) A says in the presence of B and C, **I revoke my will.” The will is not revoked. 
A will cannot be revoked orally. (A Dindn will which is not governed by the Hindu tVilN 
Act can be revoked by parol. Naharajah Pertah Naraxn Stngh r. Maharanee Suhhao 
Kooer, 4 I. A. 228 }. 

(4) A residing at Poona writes to B, bis solicitor in Bombay, to destroy his will. B 
destroys it. The will is not revoked and probata will be granted of the draft copy. The 
destruction must be in the presence of tbe testator, la (Ae goods of Dadds, Des. and Sw, 290. 
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(5) A cuts off bis signature and the Bisnaturo of the attesting ^vjtnesscs to Lit will 
ami guma tbo signatures ng'un oa tba aaine place. The wiU Is rorolced, the gumming in mil 
not rerire tbe will, Dell v. Fothtraill, L It. 1 P. & 0. US. 

(6) A erases out hfs signature and writes it again in a better waj’, but not In tbo 
presence of the otcesting witnoasos The will is not reroked as A had not tbo animus 
m-ecandi. 

NOTS. — Herocation is in all cases s question of intention, nnd if the act done, though 
m itself sufficient to roroko a testamentary instrumont, can bo shown to hnro been done for a 
purpose other than revocation, it will nnt revoke tfao instrument (Theolrald on WilN, 7th 
Edn.'p. 42). . 

(7) A testator draws lines across Lis will end writes on the back of it, “This is 
revoked." Tbe will is not revoked. The writing must lie signed bv the testator and attested 
by two witnesses, CAceae v Loiejog, h R. 2 P. D- 25L 

(8) A testator writes at the foot of his mil a memorandum to tho effect that 
“ Thia will was caneelfed tliia dayl" The memorandum la signed by the testator and attested 
by two witnesses. The will is revoked, fn the nf Pm^or, L. R. 2 P & D. 40. 

(9) A lias made an unprivileged will. Afterwards A being entitled to make a 
privileged will makes a privileged will, which purports lo revoke hii unprivileged will. This 
is a revocation of tho unprivileged will (ill. ii., eec 70 ). 

Lost Will.— Where a win. duly executed, and traced to the testator’s posses- 
sion and last seen there is not forthcominc on his death, the presumption is that it 
was destroyed by himself, Anwttr ffosarin v. Secrelftry of State. 31 Cal. 885 ; AdiU 
ram v, Sapulal, 45 Oom 906; Sarat Chandra, v. Ootap Sundart, j8 C. W.N, 527, 
This is the rule in fVelch V 4 FhtUips, t Moo. P. C. 299. In applying this rule in 
India considerable caution should be used In view of the habits and conditions of the 
Indians, Pudwan V. /fonwanfiT. 19C. W. N. 929 (P. C,), To rebut it there must be 
sufficient evidence that it was not destroyed by the testator anfmo rei-ocaneff, Allan 
V. iforrison.Ugoo) A.C.604. The presumption will be the same if the will is 
found mutilated or defaced, Lambell v. Lambell, 3 Hagg. 568. But if a will duly 
executed is destroyed in the lifetime of the testator without his authority or after his 
death, it may be established upon satisfactory proof being given of its having been 
so destroyed and also of its contents, Trevelyan Trevelyan, I Phillim. I49; 
Sugden v. Lord 8 t. Leonards, (1876) I P. D. 154. Mere Joss of the will does not 
operate as revocation. To establish revocation destruction by the testator must be 
shown, Sarat Chandra v. Qolap Sundari, supra. 

Hindus.— As regards Hindu Wills previously governed by the Hindu Wills 
Act the mode of revocation by marriage will not apply but the other modes 
prescribed in sec 70 i. e., modes (2), (3) and (4) apply, and these modes are exhaus- 
tive, Subba Jteddt v. Loraisami, 30 Mad. 3^; see also Chelikani v. Chelikani, 
29 I. A. 156. As regards Hindu Wills pot governed by the Hindu Wills Act 
in addition to the modes prescribed above such a will may be revoked orally. 
Maharajah Pertab v. Maharanee Subhao Kooer, 3 Cal. 626 (P. C.). It would also be 
sufficient if a definite authority is given to the person with whom the will is 
deposited to destroy it even though the will be not destroyed. Maharaja Pertab v. 
Maharanee Subhao Kooer, supra. In Paja Chelikani v. Paja Chelikani. 29 I. A. 
156 a Hindu will was executed in 1866 when the testator was very ill. He recovered 
and executed a power of attorney appointing a vakil to recover the will from the 
registry, By some blunder it was not recovered and the testator died. There was 
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ex’tdence that the testator intended to destroy the will. It was held that the will 
had'been revoked. In cases of nuncupative wills actual destruction or a formal 
revocation in writinc is not essential to constitute a revocatiun. They may be 
revoked orally, Venhoyyamma v. Venkata, 25 Mad. 678 (P. C.). 

Subsequent adoption by a Hindu of a son Is no pround for revocation of a will 
made previously, T^inoyafc v. Ooctndrat', 6 B. H. C. 22\, a, c.j. 

Doctrine of Dependent Retattvc Revocotion.—When a testator destroys 
his will or codicil with the intention of setting up a previous will or codicil executed 
by him, the ftnimus ret'oeun<fi nr the intention to revoke is a conditional one. the 
condition being the validity of the document intended to be set up. If, therefore, 
the document intended to be set up is not a legal one, e. g., if it is not validly 
executed, the subsequent will is not revoked. This is generally known as the doc- 
trine of dependent relative revocation. The application of the doctrine is a question 
of intention nhich has to be ascertained from the language of the testator as found in 
his will, Venkatanarayana v. Subbammat, 39 Mad. 107 (P, C,), Unless and until the 
first document or writing is efiectually revived there can be no revocation of the 
subsequent will. '* Where it was evident that the testator, though using the means 
of revocation, could not intend it for any other purpose than to give effect to another 
disposition, if the instrument cannot have that effect it shall not be a revocation,'* 
Ex-parte Heheater, 7 Ves. 379. In order that the doctrine of relative revocation 
may apply the act of destruction must be refcrrable wholly and solely to the Inten- 
tion of setting up some other testamentary paper, and that testamentary paper is 
effectually revived, e. g., if a testator executes a will on several sheets of paper and 
afterwards takes out one sheet and substitutes another in its place which is not signed 
or attested the doctrine will not apply and probate will be refused of the whole will, 
Woodward v. Oouldalone, II App Ca. 469 at 477 5 Trcloar v. Lean, I4 P. D. 49 ; 
Ker V. ITeakin, 20 Bom. 370. See Powell v. Powell, (1 866) L. R, i P, & D. 209. 

Examples. 

(1) A makes a will la 18G2 which 19 uoattested and a second will revoking the first in 
1861 which Is duly attssted. la 1865 be destroys bis will of 1861, bis object being to sst 
up the will of 1862. As the will of 1862 is not attested and therefore could not be eet up, the 
second will is not revoked. 

(2) A intendiag to make a new will revokes a will already made. A dies without 

making a new will. The revocatioa is complete. la order that the doctrine of dependent 
relative revocation may apply there mast be the intention to set up a will already existing, 
'and not a new will to be executed, Wilbams r. Tyley, ( 1859 ) Johns. 529. ' 

. (3) ,A obliterates the amount of legacy and writes over it anotber amount. These 

interlineations and obliterations are not initialled in the margin according to the requirements 
of sec. 71. They are therefore void and the original bequest will take effect, Brooke r. Kent, 
3 Moo. F. C. 334. But if the name of the legatee is obliterated and another written over It, 
no case of dependent relative revocation will arise. 

(4) A legacy is given by will to A, and by a codicil the legacy to A is revoked, and the 
same legacy is given to B. B predecesees the testator. The legacy to A is nevertheless 
revoked. In such a case no case of dependent relative revocation arises as there is nothing 
to ehow that the legacy to A was only to be revoked if the legacy to B was effectually made, 
Tupp,*r V. Tupper, 1. K. & J. 665, 



6S 


THE r.VDLVN SUCCESSfO.V ACT. 


[S.7I 


7t« obliteration, interlineation or other 
i^e^aea*waor*il«’ alteration made in any unprivileged ml! after'thc 
»:wa ia ns^zinitzti execution thereof shall have any effect, except so 
far as the words or meaning of the will have been 
thereby rendered illegible or undiscemible, unless such alteration 
has been executed in like manner as hereinbefore is required for 
the execution of the will: 

Provided that the will, as so altered, shall be deemed to be 
duly executed if the signature of the testator and the subscription of 
the witnesses is made in the margin or on some other part of the 
will opposite or near to such alteration, or at the foot or end of or 
opposite to a memorandum referring to such alteration, and written 
at the end or some other part of the will. 

( Titi it ttc. SS of th* Sucoesno’t Act X of JSCS fl applies to I/ittdaa K^lMn tht 
ternfories nnU'ontd in ttc. to HtnAti itho vert fornettg Q-ixerntd t‘j the Hmda 

HTWj Act.) 

COMMENTARY. 

Of Alterations, Interlineations, and Obliterations in a Will.— If a trin 
coaUios any alterstioos, interlinealioas. or obliteratlODS the same shall cot have aoy 
effect except so far as the words or meaaiog of the will shall bare been thereby 
rendered illegible or cndiscemible. 

The alteratioos. Icterlloeatiocs. orobHteratioss will oaly be gtren effect to in 
the following cases 

(x) If the sigoatore of the testator ond of theattesticg witnesses is made ia 
the margin or on some part of the will opposite or near to such alterations ; or 

(2) If a memoraodura is signed bytbe testator and by the attesting witnesses 
at the end or some other part of the will referring to such alterauoos. If these 
requisites are cot complied with probate will be issued omitting the alterations, 
Bashuhcir v. Ban Bafchan, I C. W. N. 42S. 

Generally speaking, if a will contains alterations or erasures, the same will be 
deemed to bare been made after the execution of the will, and if there is no evidence 
rebutting this presumption, they will not form part of the will, Pandurana v. Vincysh. 
16 Bom. 652, unless the requisitioos mentioned in sec. 78 are complied with. 
Mar&nal notes made by the testator in bis will which are not signed and attested 
will not form part of the will, Sardar Navroji r. Pul^iSst, 15 Bom. L. R.352. 
The section treats of alterations, eic„ made «/fer the execution of the srill and not 
bifoTc. Jnf?teffOods 0/ L.P.B. BroajAton, sg CzL 311. As to alterations made 
'before execution they will be admitted to probate upon proof of evidence that the 
same were made before (Coote’s Probate Practice, iSlh Edn^ p.37 ). 

Examples. 

(1) A by his will fceqneatha Rs. 1,000 to B. A cancels Bs. 1,000, and writes over it 
Rs. SCO. The eancellition is not tinned by A Or atWsted. The alteiation U mid and the 
oriainal beineil remains, r. e . B taies Es. 1,000, It t^e foods cf Bearer, 2 Curt. 350. 
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(2) A by bis will be<iue&ths to B as follows :** I boquesth Its. 1,000 to B." Ue pastes 
o%'er these words a piece of paper and writes orer it, **1 be<]ueath Rs 500 to C." The pastias 
is not signed or attested The bequest to C is roid. The pasted paper will cot be directed to 
be removed to di<cover what was written below it. It also thereforo gets nothing and probate 
will be issued in blanV as to that legacy. If, however, only the amount of legacy fs covered 
up with name untouched, the Court may remove the uppor paper to discover what wai 
written below it on the principle of dependent relative revocation. In the goods of Ilorsford, 
L.R. 3P.&U.211 

(3) A will is produced with blank epacea in its body for the names of legitoes and 
the amount of legacies. Some of the blanks are filled In In dilTereot hand but the same are 
not initialled by the testator and the ottestlng witnesses. The will will bo admitted to probate, 
tho picsumption will be that the blanks were filled up before execution ; but the blanks that 
remain in the will will not be filled in by producing oral evidence of what the testator Intend* 
ed or otherwise 

(4) A makes certain alterations in the body of bis will. The alterations are not 
signed A afterwards executes a codicil in wlikli he confirms the alterations made fo the 
will. The alterations will be given effect to, Tgler v. Merehint Taglors Co., 15 P. D. 216. 

(5) A makes a will In his own hand on four sheets and pins them together and dates 
it. A afterwards removes tho second page and substitutes a now page which contains a 
bequest to a person not born at the date of tho will. Held: probate refused of the substituted 
page, fTtrv V<a^i». 20Bom 3*0. 

(6) A executes a will and afterwards make nlteralions therein with pencil. A 
thereafter executes a codicil confirming the will as altered. 27Wd.‘ probate granted of the 
will as altered, In the goods of L P. D. Brmghton,20 Cal. 311. 

72s A privileged will or codicil may be revoked by the 
testator by ao unprivileged will or codicil, or by 
nk^d wlifSrcodS ^ct e.xpressing an intention to revoke it and 
accompanied by such formalities as would be suffi- 
cient to give validity to a privileged will, or by the burning, tearing 
or otherwise destroying the same by the testator, or by some person 
in his presence and by his direction, with the intention of revoking 
the same. 

Explanation. — In order to the revocation of a privileged will 
or codicil by an act accompanied by such formalities as would be 
sufficient to give validity to a pri\'i1eged will, it is not necessary that 
the testator should at the time of doing that act be in a situation 
which entitles him to make a privileged will. 

(This is sec. 59 of the Succession Act X of iggs. That section applied to Hindus, etc., 
goiernedby the Hindu WtUs Act, but tt has now been omitted from Schedule III so as to bring 
tl in conformity with sections CS and COof thu Act ufticA lio not apply to Hindus ). 

COMMENTARY. 

Revocation of Privileged Wills.— A privileged will or codicil can be revoked 
as follows: — 

( 1 ) By an unprivileged will or codicil. 

(2) By any act expressing an iatentioa to revoke accompanied by such forma- 

lities as would be sufficient to give validity to a privileged will. 
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(3) By burning, tearing or destroying the will by the testator or by some 

person in his presence and by Ms direction with the intention to rev’oVe 
. it. 

(4) By the marriage of the testator (sec. 69). 

73. (I) No unprivileged will or codicil, nor any pan there- 
of, which has been revoked in any manner, shall be 
le t'evived otherwise than by the re-exeeulion thereof, 

' or by a codicil cxcctited in manner hereinbefore 

required, and showing an intention to revive tlic same. 

( 2 ) When any will or codicil, whicli has been partly revoked 
and afterwards wholly revoked, i< renved, such revival shall not 
extend to so much thereof as has been revoked before tlie revocation 
of the whole thereof, unless an intention to the contrary is shown by 
the will or codicil. 

(T/iia is 9 «c. CO of the Sueees$ton Act X 0/ tSiii It applies to Hindus tcUhin the 
terriloriet mentioned in etc. $ 7 .i.e..to Hindus kHo utre formerly yoierned by the Hindu 
mils Act). 

COMMENTARY, 

Of the Revival of Unprivileged Will and Codicil.— A will which is once 
revoked may be revived as follows:— 

(t) By re-e.xccution, «.«,by its being signed again by the testator and attested 
by two witnesses. This is called repubUcation 

(2) By executing a codicil showing an Intention to revive the will. The 
codicil must shom an intention to revive the will by express words referring to the 
will. A will cannot be revived by mere Implication. If the will is hrsl partly 
revoked and then wholly revoked and then revived, the revival will operate only 
on the portion last revoked, unless there appears that the whole will is intended 
to be revived. 

A codicil reviving a revoked tvill will not necessarily revive every codicil there- 
to, e. f7„ where a testator by 3rd codicil revoked first and second codicils and by the 
4th codicil confirmed the will and the former codicils, it was held that only the will 
and the third codicil were revived, not the first and second, Goods of Carritt.fA 

L. J. 379- 

If a testator burns or destroys a will and afterwards executes a codicil which 
refers to the will with the intention of reviving it. the codicil cannot effect the revi* 
val, though there may be a draft of such a will. Hate v. Toketove, 2 Rob. 318. The 
revoked will must be in existence, Eogers v. Goodenough, 2 Sw. S: Tr. 342. 

Consequence-* of Revival or Republlcatlon.— The Republication of a will 
Is tantamount to the making of that will do novo ; it brings down the will to the date 
of the republishing In other words the will so republished is a new will as of the 
date of republication, sec. 34 of the English Wills Act is to that elTecl. There is no 
corresponding section under this Act. Consequently it revokes any will of a date 
prior to that of the republication, /Cedars v. /Yttis, I AdJ. 38. Another consequence 
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is that its operation is extended t6 subjects which have arisen between its date and 
republication, « p . A, a bachelor by his will, Rives a diamond ring to his wife Sarah. 
A afterwards marries Sarah and publishes the will again. Sarah will gel the ring. 
A will which is revoked by the marriage of the maker will be revived by a codicil 
made after the marriage, though it does not expressly confirm or revive the will but 
refers merely to “the last will of me” and “ray said will,” no other will of the 
testator being in existence. .Veale v. Ptcknrd, 2 Notes of Cas. 406. Another conse* 
quence is that if it contains a clause revoking former wills all intermediate wills will 
be revoked (Mortimer on Probate p. 248), 


CHAPTER VI. 

Of the Construction of Wills. 

Introtluctiou. 

The construction or interpretation of wills and especially wills written in 
vernacular languages of India has given occasion to innumerable cases and this 
branch of the law has become a bafiling subject to lawyers and to students. It is 
however encouraging to note that the practice of construing one will by the interpreta- 
tion put on another by a judicial tribunal has been condemned by their Lordships of 
the Privy Councii and especially the practice of applying the rules of Inierprctatlon of 
English wills to wills executed by the natives of India, Lord Macnaghion in 
Bhagabati v. Kali Charan. 38 Cal. 46S; 38 I. A. $ 4 . condemns this practice In the 
following passage of his Judgment, “ It is no new doctrine that the rules established 
in English Courts for construing English documents are not as such to be applied to 
transactions between natives of India. English rules of construction have grown 
upside by side with a very special law of property and a very artificial system of 
conveyancing. Rules of construction are rules designed to assist in ascertaining 
intention, and the applicability of many such rules depends upon the habits of 
thought and modes of expression prevalent amongst those to whose language 
they are applied. It is a very serious thing to use such rules in interpreting the 
instruments of Hindus who view most transactions from a different point, think 
differently and speak differently from Englishmen and who have never heard of the 
rules in question.” Again in Iforendra Nath v. Kamalbasini, 2% Cal. 563, 23 I. A. 18, 
“ To construe one will by reference to expressions of more or less doubtful import to 
be found in other wills is for the most part an unprofitable exercise. Happily that 
method of interpretation has gone out of fashion in this country. To extend it to 
India would hardly be desirable. To search and sift the heaps of cases on 'wills 
which encum'ber our English Law reports in order to understand and interpret wills 
of people speaking a different tongue, trained. in different habits of thought, and 
brought up under different conditions of life seems almost absurd.” 

Again Sir Andrew Scoble in delivering the judgment in Radha Proaad v. 
i^anmoni, 35 Cal. 896, 35 I. A, It8, expressed as follows. “In construing the will of 
a Hindu it is not improper to take into consideration what are known to be the 
ordinary notions and wishes of Hindus with respect to the devolution of property. 
It may be assumed that a Hindu generally desires that his estate, especially an 
ancestral estate, shall be retained in his family, and it may be assumed that a Hindu 
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knows that, as a general rule, at all events, women do not take absolute estates 
of inheritance which they are enabled to alienate.” 


And lastly in the very recent case, Dinbai\. N^us^erwanji, 49 Cal. 1005 (P.C.), 
Lord Partnoor whilst interpreting the will of a Parsi reiterated the same opinion. 
Having regard to these expressions of opinion from the Highest Tribunal, from 
these commentaries innumerable cases of construction of English Wills have 
been omitted and this diflicult branch is attempted to be simplified as much as 
possible. 


There are two cardinal principles to be observed in construction of wills. The 
first is that clear and unambiguous dispositive words are not to be controlled or quali- 
fied by any general expression of intention. The second is that technical words or 
words of known legal import must ha\*e their legal effect, Lalit flfohnn v. Chukhun^ 
24 Cal. 834 (P. C.). The primary duty of the court is to endeavour to ascertain the 
intention of the testator from the will itself and from the language used by him, 
I^araaimha v Parthita/iraihij. 37 Mad. 199 (P. C.). It is not for any Court to try to 
discover whether a will could not have been made more consonant with reason or 
with justice. Where a will has been made and is apparently in perfect form and the 
evidence of the attesting witnesses is to be trusted, few things can be more dangerous 
than to attempt to recreate the kind of will that the man ought in the opinion of the 
Court to have made, Suna Ana v. S. R. Pf, Ramaveami, 20 C, W, N. 673 (P. C.), 
.The Court cannot make a will for the testator, the only thing it can do is that it will 
construe the will he has made. Robertson v. Broadbent, L. R. 8 H. L. 62. The 
rules embodied in this chapter of construction have been taken from Important 
English decisions and are “so excellent that it can only be in very rare instances 
that the testator’s intention will be liable to be defeated through his mistakes." 


■ It is not necessarj- that any technical words or terms of 

wc,d„..twm. be med in a will, but only that the wording 

be such that the intentions of the testator can 
be known therefrom. 

{Thisia etc. ei of the Succesnon Act X of JS9S. It applies to Hindus mlhin the 
territories mentioned in see. S7, to Hindus formerly governed hy the Hindu ITTfli Act ). 


COMMENTARY. 

Rule I.— No technical terms or terms of art are necessary to be used in a will. 
The wording shall be clear and unambiguous so that the intention of the testator 
can be known therefrom. But if technical words or words of known legal import 
are used they must have their legal effect, llary v. George, 31 Mad. 283. 

The first duty of the Court expounding the will is to ascertain not what the 
testator meant but wAaf la /Ac meaninjy o/ffte word* used by him. “It is very 
often said that the intention oftbe testator is to he the guide; but the expression is 
capable of being misunderstood and may lead to a speculation. The only and 
proper inquiry is what is the meaning of that which he has actually written, ” Lord 
Wensleydale, Roddy v. Fitzgerald, 6 H, L. Cas. 823. If the testator uses technical 
words, they will of course have their legal effect, Lalit Mohun v. CAuHun. 24 Cal. 
834 (P. C.); unless such words are of such a nature as'to make it clear that the testator 
did not mean to use technical terms in their technical sense, Lakahmibai v. Oanpat, 
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4 B. H. C. R, 150 0. c. j. The words “In frust ** will not invariably create a* trust, 
fifaryv, George, Mad. 2S3, When the language of the will is clear and consis- 
tent it shall receive its literal construction unless there is in the will itself something 
to suggest a departure from it, ffuru9dmt\% iffiedlramt. 18 Mad. 347, 22 I. A. 119; 
e.{7n where a testator by his will authorised his widow “ to draw such sums of 
money as she may require for her maintenance,” the widow is not entitled to draw 
any amount she likes but only such amount as should be necessary for the purpose, 
Mary v. George, supra. 

The following vernacular expressions have acquired a technical meaning 

Malik.— This word occurs mostly in the wills of the Bengalis but is also to 
be found in Gujarati and Hindi wills and it has been the subject of numerous 
decisions. But their Lordships of the Privy Council have now given a final stamp to 
this word and they have held that unless there is anything in the context of the 
will restricting its meaning the word ** Malik ** will convey an absolute heritable and 
alienable interest, Lalit ifohun v. ChukkunLat,24l.A.j6iBhaidas8hivda3 
v. Bat Gulab, 49 I. A. I. 7 n Sur^^Jmani v. Bahi MsfA, 30 All. 84. 35 I. A. 
17 their Lordships held that in order to cut down the full right that the word maltk 
imports something must be found in the context to qualify it and the fact that the 
donee was a woman and a widow did not suflice. In .BAotdas' case their Lord- 
ships held that the word did not define the quality of the estate but the ownership of 
the estate and the word conferred an absolute estate, see also, Musammot Sasinan v, 
Shib Narayan, I Pat. 305 (P, C,)j Sudkamam v. Surat Lai, 28 C, \V, N. 54I (P. C.), 
Id the following cases was held to convey absolute Interest, Chunilot v. Bai 
MuU, 24 Bom. 420 ; Padamlal v. Tek Singh, 29 All. 217 ; Lola Bamjetoan v. Bat 
Koer, 24 Cal. 406 ; Amarendra v. Shuradhani, 14 C. W. N. 4^8 ; Sasiman v. Shib 
JVoroyan, 24 Bom. L. R. 576, “ Malik-o^uabix” absolute, Fateh Chand v. Bup 
Chand, 43 I. A. 183 ; “ Malikatwa ” absolute, Bajnarain v. Ashutosh, 27 Cal. 44 and 
Bajnarain v. Kafyayani. 27 Cal. 649. “Malik-Wa-Kbud-ikhtiyar" absolute, 
5 urajmani v. Babi Nath, 35 I. A. 17. “Kul Malik” absolute, Lalbhai v.Jlfansukh, 
8 Bom. L. R. 482 ; “ Nirbyodha Malik” absolute, Bures Chandra v. Lalit ifohun, 
20C. W.N. 464. In the following cases the word “Malik” was held to convey 
a limited interest, Mottlal v. Adv.^Ceneral, 35 Bom. 279 ; Bhirinbai v. Batanbai, 43 
Bora. 84s ; iftthibai v. Meherbai, 46 Bom. 162; Punchoo Money v. Troylueko, 10 
Cal. 342; Ashrafi v. Bidya Prashad, 26 Boro. L. R. 776 (P. C.). 

Poutra Poutradl.— Ordinarily these words are words of inheritance and 
will convey absolute interest, Sori Dost v Secretary of State, 5 Cal. 228; 
Qooroodas v. Sarat Chunder, 29 Cal- 699; Bam Saran v. Bam Narayan, 42 Cal. 
305, 46 Cal. 683 (P. C.). In Bamlal v. Secretary of State, 7 Cal.'304 (P. C.), 8 I. A; 
47 it was held that they are words of inheritance and apply to male as well as female 
heirs. See also, Lalit Mohun v. Chukkun Lai, 24 Cal. 834 (P. C.). “ Poutra Poutradl 
Santate” absolute, Chandmal v. Vishvanath, 24 Bom. L. R. 300; “Poutra Poutradi 
Krame” absolute, Karltk Mandal v. Bama Charan, 20 C. W. N. 182. In the following 
few cases these words were held not to convey absolute interest, Lai Oajendra v. Lai 
Mathura, 20 C. W. N. 876 (P. C.); Bam Narayan v. Bam Saran, 46 Cal.'683 (P. C.). 
“Auras Poutra Poutradik’’ were held to be words of limitation and’ riot of 
inheritance, Ekradeahivar v. Janeshwari, 42 Cal. ’582 (P. C.). ‘ ' ' 
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Waras —This word would ordinarily convey on absolute inlcresl, Chunilal v. 
Bai Muli, 24 Bom. 420. “Bapika Vaosmalhi,” sec Dayabiai v. ChmiM, 10 Bom. 
L. R. 97. 

• 75_ For the purpose of determining questions as to what 

person or what property is denoted by any words 
Inquiries to deter- used in a will, a Court shall inquire into everj- 
SSt'Sr rabiect" of material fact rebating to the persons who claim to 
will. he interested under such will, the property 

which is claimed as the subject of disposition, the 
circumstances of the testator and of his family, and into everj’ fact a 
knowledge of which may conduce to the right application of the 
words which the testator has used. 

Htustraliona. 

(t) A. by hia X7ill, beiiueitbs 1.000 rup«e9 to his ddext 800 or to his youn^ett grand* 
child, or to his cousin, Mary. A Court may mako inquiry in order to ascertain to what person 
the description in the will applies. 

(I'O A, by his will, leaves to B “my estate called Black Acre ” Itmsy be necessary 

to take evideoee In order to ascertain wbat is tbe aubject^matter oMbe beqoeat; that is to 
pay. what eatate of the testator's is called Black Acre. 

• •' A, by his will, leaves to B “the estate which I purchased of C." It may be 
necessary to take evidence in order to aecertain what estate the testator purchased of 0, 

( TJlie is sse. CS of the Sueeesslon Ael X of ISOS. It applies to Hindus within the 
territories mentioned in sec. S 7 . i. e^ to IHndus formerly ooverntd by the Hindu Wills Act. 
with this addition that the words '‘son.” "sons.” ‘'child” and ‘’children" shall include an 
adopted child and the word grand'.chitdren shall include the children whether adopted or 
natural-born of a child whether adopted or natural^om. and the fx/»rej8«on "daughter-Maw” 
shall be deemed to include the wife of on adopted son ; tee 5 ehedule III, et. 6 ). 

, , COMMENTARY. 

Rule I. Corollary.— This section is a corollary to rule I. As an aid to find out 
the intention of the testator from the words used in the will the court must, to use 
the words of their Lordships of the Privy Council, “consider the surrounding 
circumstances, the position of the testator, his family relationship, the probability 
that he would use words in a particular sense and many other things which are 
often summed up in the somewhat picturesque phrase, ‘The court is entilled to 
put itself into the testator’s ara chair.'" Among such surrounding circumstances 
which the Court is bound to coiKider none would be more important than race and 
religious opinions .and the court is.^bound to regard as presumably present to 
the mind of the testator influences and aims arising therefrom. But all this is solely 
as an aid to arriving at a right construction of the will and to ascertain the meaning 
of its language. So soon as the construction is settled the duty of the court is to 
carry out the intentions as expressed and none other. The court is in no case 
justified In adding to testamentary dispositions. If they transgress any legal restric- 
tions they must be disregarded. If they leave any eventuality unprovided for the 
estate must in case that eventuality arises be dealt with according to the law. In 
all cases it roust legally carry out the will as properly construed and this duty is 
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universal and is true alike of wills of every nationality and every religion or tank of 
life, A'arasimAa v. Pariha$arathi/, 37 Mad. I99 at p. 22t (P. C.)* 

The Court may, in such circumstances, inquiry into every material fact rela* 
ting to the person who claims to be Interested under the will and to the circum* 
stances of the testator and of his family and affairs to identify the person intended 
by the testator, Drake v. Drake, 8 H. L. 172. 


Idiisfraftoni. 

(1) A testator makes a t>e<;ucst to *'my nephews and nieces.*' The testator bad nd 
nephowa and ntecea at the date of the vitt or at Me death, hut there were nephews and nieces 
of his wife. Evidence will bo admissible to show that (he words referred (o the nephews and 
nieces of the testator's wife, SfterroK t. Mauntford, 1*. R. 8 Ch. 928. 

(2) A testator by his will made tn 1891 devised bis property to hie wife for life and 
after her death ** unto and to the use of John VTiUiam Ilatston (otherwise Alston) the eon of 
Israel Halston (otherwise Alston)'* in fee simple. The testator died in 1839 and his widow, the 
tenant for life. In Israel Alston had a eon called John Willlaffl Alston who was bom 
in 1871 and whose existence was known to the testator but who died 10 days after bis birth, 
i, e., 17 yesrs before the date of the will. This aoo'a death waa weiUknown to the testator. 
Israel Alston had another eon named John Robert Alston who claimed the property. Thera 
waa evidence that the son who died had received his name at the reiiuest of the testator and 
also that the tesUtor desired that J. R. Kalston should beat (he name of John. Ihrther that 
the testator bad told J. R. Kalston that the land would he bis some day. Held, that the 
testator must hsve contemplated some person who was alive at the dale of his will to he the 
oh}eet o( bis bounty and on the eitrineio evidence which was admissible the testator 
luteoded to devise the property to John Robert Qaiston, Tn re Ihltlon. Ewtn v. Ralston, 
(1912) 1 Cb. d35. 

(3) A testator gave lesacles "to 3tary,Elizabalb, and Ann, the daughters of Mary' 
Benyon." At the date of the will Mary Benyon bad two legitimate daughters Mary and 
Ann, and an illegitimate daughter Elizabeth. Elizabeth claimed the legacy as one of the 
persona fully answering the descriptiou. Extrinsic evidence was admitted to show that 
Ma^ Benyon formerly had a legiUiuate daughter named Elizabeth who died some years 
before the execution of the wiU, and that the testator did not know either of her death or of 
the birth of the tilegitimete daughter. Held, Elizabeth was not entitled to the legacy. A 
testator cannot be taken to have meant to beoeSt a person of whose existence he was not 
aware, even if that person fully answen to the description, Hoed, TTiomae v. Bensfon, 12 Ad. 
andE. 431, (see also ill. (>>., to see. 76). 

Evidence. «-Uader this section therefore the only evidence that will become 
admissible is such evidence as will simply explain what the testator has written ; 
but DO evidence will be admitted to show what the testator should have written. 
The evidence must be of a mot crfal /act which will enable the court to ascertain the 
object of the testator’s bounty or the subject of the bequest (see illustrations). 
Sec. 75 empowers the court to avail of extrinsic evidence for the purpose of determining 
questions as to what person or what property is denoted by any words used in a will, 
jjiggins v. Daioson, C1902) A.C. 5. But when the testator has left no uncertainty 
as to the person to be benefited and the property by which the benefit is to be 
conferred the court is precluded from going outside the actual words used by the 
testator, Pesfonjfv. Fratnjf, 12 Qoia.L« R.86j. The evidence under this section is 
let in when the words ate neither ambiguous not obscure. Charter v. Charter. L. R. 
7, H. L. 364 • see also sec. 80. Where the words are ambiguous sec. 81 will apply. 
The distinction between this section and section 80 is that under this section 
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Wnras.— This word would ordinarily convey an absolute interest, Chunilal v. 
Bat ifuli, 24 Bom. 420. “Bapika Vausmalhi,” see Bayabhai v. Chunilal, 10 Bom. 
L. R. 97. 


75* For the purpose of determining questions as to what 
person or what property is denoted by any words 
Inquiries to deter- used in a Will, a Couit shali inquire into ever}- 
U material fact relating to the persons who claim t'o 
Will. be interested under such will, the property 

which is claimed as the subject of disposition, the 
circumstances of the testator and of his family, and into every fact a 
knowledge of which may conduce to the right application of the 
words which the testator has used. 

IHusttaiiom. 

(i) A, by his will, bequeaths 1.000 nipoes to bis (Idsst SOD or to his founf'est grand- 
child, or to his cousin, Mary. A Court may make inquiry in order to ascertain (0 what person 
the description in the will applies. 

(I'O A, by his Willi leaves to B ••my estate called Blsck Acre ” It may be Becesiaiy 
to take evidence in order to ascertain wbat ie tbe subieet.matter of the bequest; (hat le to 
pay, wbat estate of the testator'e is called Black Acre. 

* ' (t'l'O A. by hie will, leaves to B "the estete which I parebased of C.” It may be 
oecessary to take evidence in order to ascertain what estate the testator purchased of C. 

( ThU is t<c. CS of the Succession Act X of 1SC5 It applies to Hindus vithinthe 
territories mentioned in sec. S7. i c, to Hindus formerly governed by the Hindu ITi/fe Act, 
with thie addition that the ttords "son,” "aona." •’cAffd” and “children” ahall include an 
adopted child and the teord grand-children shall include the ehUdrenichether adopted or 
nafurol-6omo/o child tehelher adopted or natural-tom, and the expression “daughter-in-laK” 
shall be deemed to include the irife of an adopted son; see Schedule III, cl, Sj, 

COMMENTARY. 

Rule I. Corollary.— This section Is a corollary to rule I. As an aid to find out 
the intention of the testator from the words used in the will the court must, to use 
the words of their Lordships of the Privy Council, "consider the surrounding 
circumstances, the position of the testator, bis family relationship, the probability 
that he would use words in a particular sense and many other things which are 
often summed up in the somewhat picturesque phrase, ‘The court is entitled to 
put itself into the testator's arm chair.*” Among such surrounding circumstances 
which the Court is bound to consi^r none would be more important than race and 
religious opinions .and the court is. bound to regard as presumably present to 
the mind of the testator inSuences and aims arising therefrom. But all this is solely 
as an aid to arriving at a right construction of the will and to ascertain the meaning 
of its language. So soon as the construction is settled the duty of the court is to 
carry out the intentions as expressed and none other. The court is ia no case 
justified in adding to testamentary dispositions. If they transgress any legal restric- 
tions they must be disregarded. If they leave any eventuality unprovided for the 
estate must in case that eventuality arises be dealt with according to the law. In 
all cases It roust legally carry out the will as properly construed and this duty is 
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tciTcrsil itii b lrcciin:t cf wTils eft^etTCitbsility laietfry rtlU^ca crnal: cf 
life, A’crou'n.Va r. at pw Sil (F. C.). 

Tte Cccrt ciT, 12 scA circ::3$U=«<, ia^Tsirr *=ta mry nateriil fact tela* 
ti2gtoibeper«2wboclii2j5tobei2ttrestsdU2Jef the will and ta the cittua* 
stasces cf the testatar aed of his fasilly aad aifairs to ide2tify the peRoa laltadi^ 
by the testator. Droit t, DraVe, S H. L, tpi. 


(U A t«Ula? Eihes » la**nTBerh*»s aaJ Tbe tMtatc-r h»d W 

cerh?»» J ej#ces it the dit« ef the will cr it hi* deith. bat there were oeyhewe lai a5r?ea 
efhiswife. Eniesce willbe ileibsihle »ho« thit the word* referrevl I* the nephewt lai 
nieces cf the testlter'i wife, SierraSf e. -VcHcif/iTif,!*. R S Ch. 9IA 

(2) A testitor by hb will Qide ia t$9t deeisedhi* pwperty ta hi* wife fcr life ind 
liter her death ** ontoied to the Q«e of Jaha VTUhies IIil»taa (othfrwbe Alstoa) the loa ef 
Uriel Hilstea (olherwrse Alstca)** ia feeiisiple. The te»titerdiedia 1S99idJ hi* widow, the 
teaiat for life, ia 19ll> Israel .U«toa hid i eoa called John tViUim Alitoa who was horn 
ta IStt isd whose txisteace wii hsown to the testator bat who died tO days i{\»t hia birth, 
C c., 17 years before the date of the will. This loa'i death was wrlhknowa to the testator. 
Israel Alston had another eoa nsaed John Robert Alston who claimed the property. There 
was erideace that the eon who died had teceiced his name at the ie»iuesl cf the testator and 
also that the testator desired that J. R. Italston should bear the name of John, t'urlbep that 
the testator bad told J. R. Kslstea that the land would be his some day. JMii, thit the 
testator mast hare contemplated some person who was alire at the date of his will to be the 
object of bis bounty and on the extnnsie eridence which was admissible the teslator 
intended to derise the property to John Robert Ilalstea. In rt /r>ifsfi'>a. fires r, /rufefoii, 
(1912) ICh. 4». 

(3) A testator stTslestcies 'Ho Mary, Elisabeth, and Ana, the daughters of Mary* 
BenyoQ.*’ At tbs date cf the will Mary Oeoyon had t'ro legitimate dsughtsn Mary and 
Ana, and an illegitimate daughter Elixabetb. Elisabeth claimed the legacy as ooe of the 
persons fully answering the description. Extrinsic evidence was admitted to show that 
Mary Benyon formerly had a legitimate daughter named EUxabeth who died some year* 
before the execution of the will, snd that the testator did not know’elther of her death or of 
the birth of the illegitimate dsughter. IMd, Elisabeth was not entitled to the legacy. A 
testator cannot be taken to hare meant to benefit a person of whose existence he was not 
aware, even If that person fully answers to the description. Dim tf. Thomas t. Benyon, 12 Ad. 
and E. 431, (see also ill iti,, to see. 76). 

Evidence,— Under this section therefore the only hvldoftce that will become 
admissible is such evidence as will simply explain what the testator has written { 
but no evidence will be admitted to show what the testator should have written. 
The evidence must be of a moferiaf fact which will enable the court to ascertain the 
object of the testator’s bounty or the subject of the bequest (see Illustrations). 
Sec. 75 empowers the court to avail of extrinsic evidence for the purpose of determining 
questions as to what person or what property is denoted by any words used in a will, 
.ffiffffina V. Dawson, (1902) A.C. 5. But when the testator has left no uncertainty 
as to the person to be benefited and the property by which the benefit is to be 
conferred the court is precluded from going outside the actual words used by the 
testator, pesforiji v. JVaTryi, 12 Bom. L. R. 863. The evidence under this section is 
let in when the words are neither ambiguous nor obscure. CAarfsr v. CAnrfsr, L. K. 
7 , H, L. 364 ; see also sec. 80. Where the words are ambiguous sec. 81 will apply. 
The distinction between this section and section 80 is that under this 
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evidence admissible is the evidence of intention } under sec. &0 there is latent ambi- 
goity and the evidence admissible is the evidence to eliminate the description 
applicable to two or more subjects or objects. This subject is further treated under 
sec. 804. 

• • 76^ (i) Where the words used in a will to 

Misnomeror mis. designate Or describe a legatee or a class of legatees 
deactipUon of object, sufficiently sbow what is meant, an error in the 

name or description shall not prevent the legacy 
from taking effect. 

( 2 ) A mistake in the name of a legatee may be corrected by 
a description of him, and a mistake in the description of a legatee 
may be corrected by the name. 

JUualraitons. 

(0 A bequeaths a legacy “to Thomas, (ha second son of my brother John." TJio 
testator has an only brother named John, who has no eon named Thomas, but baa a second eon 
whose name is William. William will bare the legacy. 

(in A bequeaths a legacy ‘'to Thomas, the second son of my brother John.” The 
testator has an only brother, named John, whose first eon is named Thomas, and whose 
second son is named Wilham. Thomas will bare the legacy. 

(ffi) The testator bequeaths hie propertyto A and B, the legltimete children of U.” 

0 has no legitimate child, but hae two illegitimate children, A nod 6. The bequest to A and 
B takes effect, eltbough they are illegitimate. 

(If) The testator gives his residuary estate to be divided among “ my seven children,*' 
and, proceeding to enumerate them, mentions eiz names only. This omission will not prevent 
the seventh child from taking a share with the others. 

(v) The testator, having six grandcbildren. makes a bequest to '* my six grandchild, 
ren," and, proceeding to mention them by their Christian names, mentions one twice over 
omitting another altogether. The one whose name is not mentioned will take a share with 

the others. 

(W) The testator bequeaths ”1,000 nipeee to eacbof the three children of A." At 
the date of the will A has four children. Bach of these four children wUl, if he survives the 
testator, receive a legacy of 1,000 rupees. 

( This IS sec. 63 of the Succession Act X of 1865 . ft applies to Ifindus icitkin the 
terntories mentioned in sec. 57 , i. e , to Hindus formerly goterned by the Hindu WtUa Act 
Kith this addition that the loords" son.’"' sone," ••child'' and ■' children'' shall include an 

adopted child, and the word "grand-children” shall include children uketker adoptedor 
natural-horn of a child whether adopted or natural-born ; and the expression '• daughter-in- 
law” shall be deemed to include the wife of an adopted son; see Schedule III., cl. B ). 

, . -- COMMENTARY. 

Rule II.— An error in the name or description of the legatee may be rectified 
and as a corollary to this rule the court may ascertain whether the gift to the 
person is gift to hint Sfmplicifer or conditional on bis fulfilling a certain character. 

Misdescription of the Object of the Bequest.— In cases of mistakes or 
misdescription .in the names of the legatees the general rule is that if there is no 
reasonable doubt as to who was meant by (he testator, the mistake in the name or ' 
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description shall not disappoint the bequest and the error may be rectified either (I) 
by the context of the sril), or (2) to a certain extent by parol evidence. 

(I) The mistake may be rectified by context, c q., name or the name and sex 
of the IcRatee may be obviated by the accuracy of his rfescnption and the maxim 
“ Falsa denonstrafio non noeef " may in such cases be very vfell applied. .The 
maxim means that if there be an adequate and convenient description with conveni- 
ent certainty of what was meant to pass or who was meant to be the legatee a 
subsequent erroneous addition will not vitiate it, IFeft&cr vl l6 C. l3. N. S. 

69S ; Santaya v. Sacitn, 4 Bora. L. R. 871 ; (Jarman on Wills, 5th Ed, p. 742). 

But a mistake in a will cannot be corrected or an omission supplied, unless it 
clearly appears by fair Inference from the whole will, Philipps v. Chamberlaine, 
4Ves. 57. But a clerical mistake can be corrected by Court when if nncorrected, it 
makes the will absurd, and the proper correction can be gathered from the context. 
Re Korthen’s Estate, 28 C. D. 153 ; Aforrelt v. Aforrell, 7 P. D. 68. But where the 
testator had seen the words and adopted them the language of the will could not be 
changed, Harter v. Hnrter, L. R. 3 P. & D. tl ; Collins v. Elslone, (1893) P. !• 

Evidence.— The principle underlying this section is that the mistake will be 
rectified by reference to the context in the will itself, and parol evidence will be 
admissible very rarely. In Ewe v. HaUton, (1912) I Ch.43S a legatee was described 
as "John William Halston ” who was dead to the knowledge of the testator before 
the date of the will ; evidence was admitted to show that the testator meant, John 
Robert Halston a brother of John William. 

Pot the purpose of ascertaining the persons to take under certain names and 
descriptions evidence Is admissible of the objects the testator was likely to benefit, 
vtz., that the testator was in the habit of using particular names or nick names 
towards such objects. For this purpose any documents or writings of the testator 
including a prior will are admissible. If some one fully answers the description 
given in the will, evidence to show that another was meant is not admissible, 
Pestonji v. Framji, 12 Bom. L. R. 863, In the poods of Peel, 2 P. and D, 46. But 
the mere fact that a person fully answers the description given in the will will not 
entitle him to take under it, if it appears that the testator was not aware of bis 
existence. 

The testator may have habitually called certain persons by peculiar names and 
of this evidence is admissible ; but where a blank Is left for the name of a legatee or 
merely single letters are used for the name of a legatee, no evidence of intention is 
admissible and the gift is void for uncertainty. 

Where the legatee is inaccurately named or described, so that there is no one 
who fully answers the description, the Court will, if possible, gather from the con- 
tents of the whole will and the surrounding circumstances who was meant. If the 
legatee is mentioned by name and an erroneous description is added the name will 
prevail, if there is a person fully answering to the name and no one to answer the 
description, Lalta Prasad v. Salig Pam.Sl All. $; ifurari Lai v. Kundan Lai, 31 
All. 339. 

Gift to Persons filling a Certain Character.— Where a gift is made, to a 
named legatee in a certain character, when there is no doubt as to the person 
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intended the misdescription shall not frustrate the bequest, e./?., a legacy is given "to 
ray wife A," the gift is not void, if the legatee does not happen to fill the character, 
Giles V. Giles, I Keen. 685 j JJerris v. Brovon, 28 Cal. 621 (P. C.), 28 I. A. J 59 . But 
if the legatee fraudulently assumed the character for the purpose of deceiving the 
testator and procuring a legacy, and the character is presumed to be the motive of 
the testator's bounty, the legatee will be deprived of the legacy, Melhuish v. fitiUon. 
( 1876 ) 3 Ch. D. 27 ; Wilkinson v. Joughin, L. R. 2 Eq. 319 . (Williams on Execu* 
tors, loth Edn., p. 907 ). 

lUuslrations. 

(1) A legacy is given by A ** to my wife B." The wife procures o divorce after the 
execution of the will. The bequest to B nevertheless lakes effect, Re Boidington, 25 Cb. D. 
685. As the name is correct, description may be rejected. 

(2) A, a bachelor bequeaths a legacy, “to my wife B" A afterwards marn'es B. The 
gift to B is void as the will is revoked by A’e marriage 

NOTB.— Where there is a bequest to** my wife" tho testator must be taken to consider 
that there was eome person who could take under that designation. He cannot be aapposod 
to refer to a future wife as aobaequent marriage would revoke the will, lienee a reputed wife 
or a deceased wife'a sister (before the passing ofthe Act in England) he may have married 
will take. In. re Petts, 27 Beav. 576 j Pratt v. Mathew, 22 Beav. 328. ' 

(3) A became engaged and was betrothed to B By his codicil after mentionlag B'a 
name and alluding to his intended marriage with her he gave f 3,000 *' to my wife. " A died 
before marriage. Held, B was entitled to the legacy. Palta demonstratio non nocel, Sehhis 
V. Slitbelt 6 Sim. 1. 

(4) A testator left his property to his "children. '• He bad no children. Evidence 
will be admitted to show that the testator was in the habit of calling his wife ’a children by a 
previous husband bh children and they were intended to take under the description Re 
Beakin, ( 1894 ) 3 Oh 565, (Sec, 75) 

(5) A bequest U made to D and C. the teoitimate son and daughter of D. It appears 
that B and C were fW«j 7 »tima»e children of D B and C will Deverlholess be entitled to the 
bequest. As the names are correct, error In description rosy be rejected, Standen v Standen 
2 Yes. 589, (111, i»., sec. 76). 

(6) A, a testatrix, bequeaths her properly io her husband B. B had a wife Jiving 
when he married A and thus had deceived the testatru. B shall not be entitled to the 
bequest, EenneK v. Abbott, 4 Ves 802 ; Atlen v JlfcP^eraon, 1 H. L. Css. 191. But in such 
cases the Court must be satisfied that the assumed character was'the motive for the bounty 
before it can deprive the legatee of his legacy. 

I (7) A, a testator, in consequence of the eupposed affectionate conduct of his wife B, 
gives her a legacy mentioning her as his chaste wife. B was not chaste, of which fact A was* 
deceived. B will nevertheless bo entitled to the legacy, l^ennell v. Abbott, 4 Ves. 802 ; JFi- 
parte Wallop, 4 Bro. C. C. 90. 

A gift to servants is not necessarily confined to servants living in the house. 
The term domestic servants will be confined to servants living in the house and 
would exclude out-door servants. A bequest to servants would be confined to those 
servants who were in the testator’s service at his death. The servants who had 
been discharged before the testator's death or who had voluntarily left his service 
or dismissed are not entitled to anything. But a servant who at the testator's death 
has temporarily left his house and is to return to service is entitled to the legacy, 
Herbert v. Reid, 16 Ves. 481 ; Suleman v. Borab /llikhan, 8 Cal. I (P. C.). 
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A lc(;acy to " a son" of a person will c<> to the son living at the date of the 
will, and if there is no son living it goes to the first son born afterwards, if he 
sun’ives the testator, Poire// v. Davies, t Oeav. 532. 

If a legacy is bequeathed to the first or second son of a particular person they 
will take in order of birth, Ifalithe sons born are living at the testator’s death, 
the first born son will take under the term "first son” and second born son as 
the "second son." If the first or second son is dead at the date of the will, the 
term will mean first or second son at the testator’s death. Kina v. Dennett, 4 M, 
& W. 36; Poire// V. Dai’iVs, I Bcav. 532; A*A/»«rner v. Wtlaon, 17 Sim. 214. If 
a first or second son is born at or after the date of the wlil but dies in the testator’s 
lifetime, a first or second surviving son will take, Lomax v. Holmden, I Ves. Sen. 
290. (Theobald on Wills, 7th Edn. p. 278). " Eldest son," sec Diehard Bkinner 
V. Durga Prasad, 31 All. 239; Skinner v. Naunihal Singh, 35 All. 211 (P. C.), 

In the case of a testamentary gift to a class describing them as consisting of 
a specified number which is less than (he number In existence at the date of the will, 
the Court rejects the specified number on the presumption of mistake and all the 
members of the class in existence at the date of the will arc held entitled, unless it 
can be inferred who are the particular members Intended in which case the Court 
holds those children entitled to the exclusion of others, e. g., if a testator gives " to 
the three children of A the sum of £ 600 a*piece " and A bad four children all born 
before the date of the xoill, the four children are entitled to receive £ 600 each. 
N'ewman v. Piereevt 4 C. D, 41, 

Jttustrations, 

(1) A hss tbreo sons and one daughter. A bequest Is made to the four sons of A, 
The daughter takes the bequest with the eons. Lane v. Oretn, 4 Do G. & Sm. 239. 

(2) A bequeaths Its. 1,000 te each of the three children of A. At the date of the will, 
A has four children. Each of these four children ehall, if he surviroa the testator, receive a 
legacy of 1,000 rupees, (111. vi., sec. 70). 

(3) A testator bequeaths " to the two eons and the daughter of A B £50 a-piece. " 
At the date of the will and at the death of the testator A B bad ono son end four daughters. 
Each of these five children shall receive £50. Jfarrhon r, Tfarri$on, 1 Buss. & 21. 71. 

Hote.— T he ground on which the Court proceeds in such cases is that there had been 
a mere slip in the exprossion used by tho testator. The rule may also bo stated thus ; that in 
case of a testamentary gift to a class, describing them as consisting of a specified number 
which Is Ices than the number In existence at the date of tho will, the Court rejects tho 
specified number on the presumption of mistake, and all the members of the class In existence 
at the date of the will are held entitled, unless It can be Inferred who are the particular 
members intended tn which case the Court holds those children entitled to the exclusion of 
the others, ATciotnan T. A'rrcey, 4 0. D. 41. Note that in the above illustrations the number 
of children are calculated at (Ac (fate o/tAe ?F«N and not the death of the testator, 9 ,g, if a 
testator makes a bequest to the three children of A simply and A has three eblldren at the 
date of the will, and between the date of the will and the death of the testator a fourth child 
is bom to A, the fourth child will not be entitled to the legacy. 

Bequest to Persons whose Adoption Is Involld.^Where a bequest is made 
to a person who is described as an adopted son but he is not adopted or whose 
adoption is subsequently declared to be invalid, the validity of the bequest will 
depend on the intention of the testator, Probodh Lai v. ffarish Chandra. 9 C. W. N. 
309* If the intention is to benefit the individual irrespective of the adoption, fie will 
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take it as persona 'designaia, Bireshtvar v. Ardha Chander, 19 Cal. 452 (P. C.); 
mdhoomoni v. Saroda, 3 I. A. 2 S 3 ; Bali v. ifarlidhar, 28 All. 488 (P. C.); 

Singh V. Lnl, 4t All. 666; Mondubai v. Laxmanrao. 47 Bom. 65 ; Sub' 

bararjar v. Subbammal. 24 Mad. 214. 27 1 . A. 162 ; Afoorari Lai v. Kundan Lai, 3t 
All. 339 ; Lalta Prasad v. Salig Pant, 31 All. 5 ; Venkata v. The Court of Wards, I 
Bom. L. R. 277 (P. C.). But if the adoption is the motive of the testator’s bounty 
then the bequest will not take effect. Karsondas v. Ladkavahu, I2 Bom. 185 in 
appeal Karamsi v. Karsandas. 20 Bom. 718, and (P. C.) 23 Bom. 271 ; Fanindra v. 
Pajeshwar, II Cal. 463 (P. C."); Shamarahoo v. Dwarkadas, 12 Bom. 202 ; Ahbu v. 
Kutparnmal, 16 Mad. 355 ; In the case of The Court of Wards v. Venkata, 20 
Mad. J67, confirmed in Privy Council Sri Paja Pao Venkata v. The Court of 
TFards, 22 Mad. 383, the words “Aurasa Son" were held to be merely descriptive. 
The principle to be deduced from these cases is as pointed out in Pro&odA iof v. 

tion 
■ ndi- 
. the 
ppa, 

23 Bom. 296. 

■ 77, 'VV’here any word material to the full 

When words may expression of the meaning has been omitted, it may 
he aupi) le , . Supplied by the context. 

PlastraUon. 

The testator ewes b legacy of “five hundred" to bis daughter A, and a legacy of 
*' fire hundred rupees ” to his daughter B. A will sake a legacy of five hundred rupees. 

{This IS see. 64 of the Succession Act X of 186S It applies to Hindus vithin the 
UTTltories mentioned in sec. 47 . 1. e .to Hindus formerly goierned by the Hindu irif/s ^ef.) 

COMAIENTARV. 

Ambiguity upon the Factum of the Will.— If there is an ambiguity upon 
the factum of the instrument, parol evidence may be admitted to explain the 
intention of the testator. By ambiguity upon the factum is meant, not an ambiguity 
upon the construction, but an ambiguity as to the foundation itself of the instru- 
ment, e. g., whether the testator meant a particular clause to be part of the 
instrument or whether it was introduced without his knowledge. But in order to 
justify the admission of parol evidence to explain an ambiguity upon the factum of 
an instrument, the ambiguity must be upon the face of the paper and the facts 
alleged and to be proved must completely remove the ambiguity. Also, if it is 
proved that certain words or clauses In the will were inserted by mistake or by fraud 
without the knowledge of the testator, the Court has power to correct the error 
by omission of words so inserted, but the Court has no power to supply words 
accidentally omitted from a will, Harter v. Harter. L. R. 3 p. & p. n- 
Uorrell v. Uorrell. 7 P. 68; Copal Krishna v. Pamnath, 5 Bom. L. R. 729. 
The rule is now settled that in cases of mistake the Court will strike out the words 
inserted by mistake but will never ins^i a word either as an addition or as a 
■substitution except only to make the meaning of the expression clear by a reference 

to the'context, 7n the goods of Walkeley. 6gl..T. 4\g\ Inthe goods of Schott, 
(1901) P. 19O; Hormnsji v. Phanjishaio, 12 Bom. L. R. 569: see also Kirkpatrick 
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V. ICirkpatricf:, 13 Vcs. 476; Radford v. Radford, I Keen. 486; Lang v. Pugh, I Yi 
& C. 718, where certain words have been supplied to make the meaning of the 
context clear. (See also ill. to this section). In Tarachum v. Suresh Chunder, 17 
Cal. 122 (P. C.), 16 I. A. 166 a contingent betjuest ** if my son died” was construed 
‘‘if my son dies during minority.” In . 466 eW v. ifirfdiefon, 7 H of L, 68 a con- 
tingent remainder “ in case my son dies before his mother ” was construed '* in case 
my son dies before his mother without children.” 

78. If the thing which the testator intended to bequeath 

can be sufficiently identified from the description 
nM)us^^^artkuu4^Tn gtven m the will, but some parts of the 

dMcnphonoT iu”ject description do not apply, such parts of the descrip- 
tion shall be rejected as erroneous, and the 
bequest shall take effect. 

///ustraftona. 

(i) A benurath^ to D ” mf marsh-lands IfiriR in L, and in the occupation of X. ” The 
testator had marsh-lands lyinR in t« but had no marsh-lands in the occupation of X.’ The 
words m the occupation of X “ shall be rejected as erroneous, and the marsh-lands of the 
testator lying in L will pass by the bequest. 

(lO The testator bequeaths to A ** my caQindari of Rampur. ” He bad an estate at 
Rampur. but it was a taluq aod not a Zamindari The taluq passea by this bequest. 

(TTiit la see. 6S 0 / the Sueetsiion Act X of isss. It appUea io Bindus uithin the 
territories ffientioncci la see. 87, i. to Hindus formerly governed bg ffce Htndu Wills Act ). 

79. If a will mentions several circumstances as descriptive 

of the thing which the testator intends to bequeath, 
When part of des- there IS any property of his in respect of which 

criptlon may not be,, •'-.. 11 ^. 11 ,, 

rejected as erroneous, all those circumstances cxist, the bcquest shall be 
considered as limited to such property, and it shall 
not be lawful to reject any part of the description as erroneous, 
because the testator had other property to which such part of the 
description does not apply. 

Explanation. — In judging whether a case falls within the mean- • 
ing of this section, any words which would be liable to rejection 
under section 78 shall be deemed to- have been struck out of the 
will. 

JJlustrations, 

(0 A bequeaths to B “my marsh-lands lying tn L, and in the occupation of X. ” The 
testator had rnsrsh-Unds lying in L, some of which were in the occupation of X, and some not 
in the occupation of X. The bequest wiU be considered as limited to such of the testator's 
marsh-lands lying in L as were in (be occupstJon of X. 

(I'O A bequeaths to B “ my marsh-lands lying in L, and in the occupation of X, com- 
prising 1,000 bighss of lands ” The testetor bsd marsh-lands lying in L some of which were 
in the occupation of X and some not in the oeeopatlon of X. The measurement Is wholly 
inapplicable to the marsh-lands of either class, or to the whole taken together. The measure- • 

n 
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meat will be considered as eiruck out of the will, and such oX the testator's mareh'lands lying 
in L as were in the occupation of N shall alone pass by the bequest. 

• (This is sec. es of the Succession Act X of 1865. It applies to Hindus tcilhin the 
territories mentioned in sec. 57, i. e.\ to Hindus formerly governed by the Hindu Wills Act ). 

! COMMENTARY. 

Rule II!,>-An error in the description of the subject of the bequest may be 
rectified. 

Misdescription of the Subject of the Bequest.— In case of misdescription 
of the subject of the bequest the rule is that where the description is made up of 
more parts than one and one part is true but the other false, if the part which is true 
describe the subject-matter with sufficient certainty, the untrue part will be 
rej’ected and the bequest shall take effect, (Jarman on Wills ; TuUha v. Mathura, 
33 All. 66). But there is a limitation to this rule, viz., where the testator has 
several things and the description applies fully to one of such things and 
also in part to another of such thing, the bequest shall be limited to the first 
thing. 

The following rules laid down in "Theobald on Wills ” may also be borne in 

mind 

(a) Where an object is sufficiently described additional words which have no 
application to anything may be rejected. 

. ' (6) Where there is a complete description and the testator goes on to add 
words for the purpose of identifying orelaborating the previous description, these 
words, if inconsistent with the previous description, may be rejected. 

(e) Where there is one continuous description and there is something 
answering to part of it and something answering to another part, but the two 
together are inconsistent the question is which are the leading words of description. 
For the purpose of ascertaining leading words where a description is followed by 
restrictive words inconsistent with it, the earlier words will prevail. Where there is 
a restricted description of property followed by a wider description which would 
include other property as well the more restricted description will prevail. If there 
is a sufficient description the mention of a wrong survey number may be rejected, 
v. ‘Savitri, 4 Bom. L. R. 871. 


Itlttstralion, 

‘ A 'testator devises to B bis freehold estate situate si X It turns out that the 
testator has no freehold estate at X but has teasehold estate at that place. The lease-hold 
estate will pass to B, Oully v. Davis, L. R, 10 Eq. 562. A misdescription of tenure is imma- 
terial, if in other respects the property is clearly identiSod, and there Sa no other property 
correctly answering the description in the will This is only an inaccuracy and not ambiguity. 


80 . Where the words of a will are unambiguous, but it is 
found by extrinsic evidence that they admit of 

.dSlS" ™ro”f ““•y h^ve been 

patent ambiguity. intendea oy the testator, extrinsic evidence may be 
taken to show which of these applications -was 
intended, 
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Illnatrationa. 

( I ) A man. havms two cousins of the name of Maryt bequoaths a eiim of money to 
** my cousin Mary.’* It appears that there are two persona, each answering the description 
ID the will. That deicrlptioD) therefore, admits of two applications, only one of which can 
hare been intended by the testator. Eridenca is admissible to ehow which of the two 
applications was intended. 

( ti ) A, by his will, learea to B ** my eatate called Sultanpur Kburd.” It turns 
out that be had two estates called Sultanpur Khurd. Evidence is admissible to show which 
estate waa intended. 

( This IS sec. 07 of Ike Succession Act X of 1865, In the marptn the word “patent ’’ 
appears instead of “latent ” as in sec. $7 of Ike old Act, and tl appears to be a misprint. This 
section applies to Hindus irttAin tketemtoriea mentioned in see, S7, i. e., to Hindus formerla 
goiemed bp the Hindu Act.) 

Extrinsic evidence 8i. Where there is an ambiguity or defici- 

Sftent^amhiRulir or '•viU uo extrinstc evidence 

deficiency. as to the intentions of the testator shall be admitted. 

lltustrationa. 

( ( ) A man has an aunt Caroline, and a cousin, Mary, and has no aunt of tha name 
of Mary. By his will he bequeaths 1,000 rupees to *' my aunt, Caroline " and l.OOO rupees to 
“my cousin. Mary” and afterwards bequeaths 2.000 rupees to *'my before*ment{oned aunt, 
Mary.” There is no person to whom the description given in the will can applyi and 
evidence is not admissible to show who was meant by “ my before^mentioned aunt. Mary.'* 
The bequest is therefore void for uncertainty under section 89. ' 

lit) A bequeathe 1,000 rupees to leaving a blank for 

the name of the legatee. Evidence is not admissible to show what name tha teat&toc 
intended to insert. 

( ft I ) A bequeaths to B rupees, or " my estate of _ > _ 

Evidence is not admissible to show what eum or what estate the testator intended to insert. • 

( TAis IS sec, 6S of the Succession Act X of 186S. It applies to Hindus within the 
territories mentioned in sec 57, i. e., to Hindus formerly governed by the Hindu Wills Act.) 

COMMEPfTARY. 

Rule IV.— Extrinsic evidence Is admissible to explain a latent ambiguity but 
not a patent ambiguity. * 

Admission of Extrinsic Evidence.— Extrinsic evidence is only admissible 
in case of latent ombiputfy, f. e., if the words are unambiguous but they apply to 
two or more objects, one only of which is only intended. Two conditions are 
requisite (1) that the description applies to two or more persons or things, and (2) 
that the testator intended only one. If a description partly applies to one and 
partly to another, [Htscocka v. Hiscoeks, $ M. & W. 363), or is wholly inapplicable 
to any of the persons or things, {ATiUer v. Travers. 8 Bing. 244), extrinsic 
evidence is not admissible. In Jndar JCunwar v. Jaipal Kunipar, IS Cal. 725, 15 
I. A. 127, their LOrdships of the Privy Council declined to receive extrinsic evidence 
as to whether the words “MaharanlSahiba*' applied to the Senior Ram or Junior 
Rani, and held that the words only applied to Senior Rani and not both the Ranis. 
In JTrisAnarao v. Denabai, 20 Boro. S 7 I» the Court declined to construe ** children ” 
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to mean " sons " as the word " children " was not ambiguous. Extrinsic evidence is 
not admissible in cases ofpfltcnt ambiguitjf. i.e., an ambiguity on the face of the will. 
e. g., where blanks are left for names. Oral evidence is not admissible to show who 
was meant to be inserted. 

The general rule is that parol evidence of the testator’s intention is not admis- 
sible unless there is a latent ambiguity. «. g., to explain a nick-name, Baj/Us v. 
Atlorney-Oeneral, 2 Atk. 2395 but where a complete blank is left either for the name 
of the legatee or the amount of the leg3C3’. no parol evidence will be allowed to 511 in 
the blank (see ill. tt., sec. 8!). 

Words will not be added to give effect to what may be fancied to have been 
the intention of the testator, Gopal JCrishna v. JJamna/A, S Bom. L. R. 729. 

Evidence of the declaration of a testator as to whom he intended to benefit, 
or supposed that he had benefited, can only be received where the description of the 
legatee or of the thing bequeathed is equally applicable in all its parts to two persons 
or to two things. But evidence of circumstances, the habits, and the state of the 
family at the time he made the will is admissible so as to put the Court in the posi- 
tion of the testator, in order to ascertain the bearing and the application of the 
language which he uses and whether there exists any person or thing to which 
the whole description given in the will can be with sufficient certainty applied, 
Charier v. Charter, L. R. 7 H. L. 364. Where a legatee is once correclly described 
in a, will and the same name is mentioned again without any description, evidence 
Is not admissible to show that a different person was intended. Webber v. Corbett, 
L. R. 16 Eq. 515. (Williams on Executors, loth Edn. p. 905.) 

If there are several persons who accurately answer the whole deseriptio'n, 
there is an equivocation, and evidence of the testator’s intention is admissible. 
Price V. Page. 4'Ves.^O; Miller \\ Travers. 8 Bing. 244 5 Charter v. Charter, 
L, R, 7 H. L. 364. But if the will shows which of the two persons are meant by the 
words used no case of equivocation arises and parol evidence is not admissible. 

If a legatee has once been accurately described and the same name is after- 
wards mentioned without the description, evidence is not admissible to show that a 
different legatee of that name was meant, Webber v, Corbett, 16 Eq. 515. If the 
same words occur in different parts of the same will, they must be taken to have 
been used everywhere In the same sense, unless there appears a clear intention to the 
contrary. 

' If there is a gift by name, with a particular description superadded, and there 
is some one who answers to the name and some one who answers to the description, 
no evidence of intention is admissible. Id such cases the name will prevail against 
an error in description if it is clear that there is an error in the description. Hence 
either the name or the description will prevail according as it is reasonably 
certain that the mistake is more likely to be made in the name than in the descrip- 
t'on and vice versQ. If there is nothing to point out one person more than the other, 
the gift will be void for uncertainty, Brake v. Drake, 8 H. L. C. 172. (Theobald 
on Wills, 7th Edn.; pp. 267-269). 

There is also another class of cases where extrinsic evidence is admissible, e. g., 
where there is an imputation of fraud in the making of the will. In such cases the 
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declarations of the testator are admissible in evidence respecting his dislike or 
affection for his relations or those who appear to be the objects of his bounty.' Also 
in cases of alterations appearing on the face of the will declarations made before the 
execution of the will may be admitted, but not the declarations made after the 
execution of the will. In many cases, however, the declarations of a testator made 
after a will has been executed are admissible, and are most important in questions 
of testamentary capacity and fraud, Nana v. Shanker, 3 Bom. L. R. 465 . 
(Williams on E.\ecutors, loth Edn., pp. 256 - 263 ). 

lUttStrationt 

(o) A bequeaths a legacy thus, “to Price the son of— Price*' leaving the 

Christian name or the surname blank. Evidence will be admitted to show who was meant, 
Price V. Page, 4 Ves. 6S0 5 In tAc goods of De Rosas, 1a R. 2. P. D. 6 S. 

( 6 ) A legacy is given to Mr. or to Lady->— . Evidence will not be admitted to 

show who was meant. This is a case of patent ambiguity, Baylis v. Attorneg-OeneraJ, 2 Atk. 
239 ;.£runt v. Hort, 3 Bro. C. C. 311 

(c) A testatrix made her will on a pnnted form and after giving certam legacies 

gave all her estate real and personal unto and to^— -own use absolutely and appointed C 

to pay all her debts and to be the executor of her will. The testatrix was illegitimate and left 
no issue or next-of-kin. The Crown and the executor claimed the residue. Hetd‘ parol 
evidence was admissible to prove that the testatrix believed that the effeU of the blanks 
would be to entitle the executor to the residue. Re Bacon’s Wilt, 31 C. D. 460. 

fd) A testator appointed as executor bis nephew A 6 At the time of the execution 
of the will there was livmg a brother’s son of the testalor of that name and also a brother’s 
eon of the wife of the testator of the aame name. The testator was not on terms of intimacy 
with bis own brother's son but his wife's brotber’a son was living with the testator and was 
managmg his estate Evidence was admitted to show that the wife’s brother's son was meant 
by the term nephew. Grant v. Gront, L. R. 5 C. P.380. Grant v. Grant, is disapproved 
in ifejrill v. jlibrton, 17 C. D. 382. and is Re Taylor, 34 C. D. 255, where it is held that the 
words "nephews” and "nieces’’ will be construed in the primary sense if there is any 
person answering the description. See also ilL i., to sec. 80. 

(e) A testator by bis will directed his executor out of Rs. 500 to disburse petty 

pensions to such poor “ who have been mentioned to him the executor by me.” Held: 

there was a deficiency on the face of the will as to the objects of benefit and no extrinsic 
evidence was admissible and the legacy failed, Adm.-(}eneral v. Honey, 15 Mad. 448. 

, 82. The meaning of any clause in a tvill is 

to ^rc^ec'ted*’*froin collected from the entire instrument, and all 

entire will. its parts are to be construed with reference to 

each other. 

Htustrations. 

(0 The testator gives to B a specific fund or property at the death of A, and by a 
eubsequent clause gives the whole of hla property to A. The effect of the several clauses 
taken together is to vest the specific fund or property in A for life, and after bis decease in 
B ; it appearing from the bequest to B that the testator meant to use m a restricted sense the 
words in which he describes what be gives to A i 

(it) Where a testator having an estate, one part of which is called Black Acre, 
bequeaths the whole of his estate to A, and 10 another part of his will bequesths Black Acre 
to B, the latter bequest is to be read as an exception out of the first as if be bad said “ 1 give ■ 
Black Acre to B, and all the rest of my estate to A” 
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(TSij u sfc.eJ cft.U Sxccttsiof Act Xefl!^ icii.K tie c-^ueio-i cf lie Icti $e%:e^.ee~~ 
“Fsd tiit pirptte e ecdieil it it te etp^rlcf tie rCi’—alei’^ 

fa-xs es axiial it deji-vd aider ter. ^atfi^i-'^furi c/ tie tei/l. It a^ieatt ffi-dat 
kHHi tie terriioriet rtc^cie-J ii see. d7,i.e^t!t ift^i-t/^me'/r ffcrervd 6/ tie I/iKfa 

jnntAei). 

CO^LME^TARV. 

Rule V.— The iateatioa of the testator is to be ascertained bj- reading the 
whole will and for this porpcse a codicQ is to be considered a part of the wilL 
As a corollary to this mle, see secs. 83 and 87- The Cocrt will try to ascertain the 
intestioa of the testator only from the words and expressions used by hita in the 
win. If the meaning of any particular clause Is doabtful it maybe collected from 
the entire will and for this purpose a codicil may be considered as a part of the will, 
So-msmdiTrc v Gcn5»a, 2S Mad. 3S6; ^a-tacAandra v. FT/syiraj'aralti, 31 Mad. 349. 
Effect must be given to es-ery part of the will, if it is possible to pat a reasonable con- 
struction upon it. The Court wiU never go against the express words used by the 
testator in his will, however noxious they may be to its own notions of equity and 
good conscience. The Court is bound to carry the will into effect, provided it is 
consistent with the rules of law, TAe/fttSson v. TTocii/ord, 4 Ves. 329. The 
intention of the testator U not to be set aside, because effect cannot be given to its 
full extent, but effect is to be given to it as far as possible, ^\^le^e subsequent pro- 
visions are intended to control cr override the previous ones effect must be given to 
the intentions of the testator by enforeacg the sabsequent provisions, Scrtasvidsra 
V. Gceya, aapra. 

In general it may be stated that whilst construisg a particular danse, the whole 
framework of the will oust be examined, the inclinations of the testator oast be 
observed and the intention of the testator must be gathered from the words used by 
>»-»« in the will ; derical errors may be corrected and words and limitations may be 
transposed, scppUed. cr rejected, if the rejectioa or insertion 1$ necessary to carry 
out the mamfest intention of the wilL (^e Williams 00 Executors, loth P'A- , pp. 
S3S^t.) 


Agda, when a Hicdn testator by bis win gives an aathority to his wife to 
adopt a son to him, it does txit necessarily follow that the widow takes a life estate, 
if there is nothing in the will to that effect, Tcolsi v. 3/cdon Gqpcf, cS Cal. 
499. In other words, if the woris of the wOI are clear an absolute bequest should 
ifflt be cut down to a mere life interest, merdy because the bequest is to a wcmao. 
.Ifu: KrisiaJ T. Sdn'/JSi\ 32 CaL lOjI ; Sdorhii v. Sooiewn, 3 Bom. L. R. 790. 


< 33 1 General words may be nnderstood in a restricted sense 
where it may be collected from the will that the 
testator meant to nse them in a restricted sense; 
and words may be understood in a wider sense 
wi.sr that which they usnally bear, where it may be 
collected from the other words of the that the 
testf^®^ meant to use them in such wider sense. 

Iltzitrettoas. 

A » A testaUir pirts to A ** ay fans in the occupatioa »f B,* »cd to C •* all c y 
cs*i»i4-1*^s in L.*" cf thf farm la the o^.e«FaS^'C of E cvc$m:s cf mir'i-land* fc L, 
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ftnd tbo testator also has other manh-lands in K TbaRenoral words, "all my marshlands 
in L," ar« restricted by the gift to A. A takes the whole of the farm in the occupation of B, 
including that portion of the farm which consists of marsh'Iands in Zi. 

(ti) The testator ( a sailor on ship-board ) bequeathed to his mother bis gold ting, 
buttons and chest of clothes, snd to his friend, A ( a shipmate ), his red box, clasp-knife and 
all things not before bequeathed. The testator’a share in a house does not pass to A under 
this bequest. 

( Ml ) A, by his will, bequeathed to B all his household furniture, plate, linen, china, 
books, pictures and all other goods of whatever kind : and afterwards bequeathed to B a 
specified part of his property. Under the first bequest, D is entitled only to such articles of 
the testator’a as are of the same nature with the articles therein enumerated. 

( This IS sec. "fl 0/ tAe Sueeesnon Act X <1/ iSG/l. It appliet to Ilmdua within the 
temloriea mentioned in sec. 47, ». e., to Ifindut formerly governed by the Hindu Wills Act ). 

COMMENTARY. . . 

Rule V. (Corollary).— And as a corollary to rule S general words may be 
understood in a restricted sense and vice verad. 

Money includes bank notes, money at the bank on current and deposit 
accounts, cash in the house, money in the hands of an agent of the testator, and any 
money of which at the time of the testator’s death, he might have claimed 
immediate payment, Byrom v. Brandreth, L. R. t6 Eq. 475 * So under a bequest of 
“ all my moneys ’’ money due on deposit notes, money at the bank on current account, 
and also money in (he hands of a stakeholder on a bet were held to pass, ifanning 
V. Purcell, 1 Sffl. and G. 284. 

But money does not include an apportioned part of an annuity, nor accruing 
interest, nor a legacy which has not bwn acknowledged as at the disposal of the . 
testator, nor stock, Btjrom v, Brandreth, 16 Eq. 475 5 Ommaney v. Butcher, l 
Turn. & Russ. 270 ; Jn re ifann. Ford v. Ward, (1912} i Ch. 388. 

In some cases a larger sense has been given to the term *' money,” . and it has 
been held to pass the residuary personal properly of the testator, Oheda Lai v. 
Uo&tnd Bam. 30 AIL 455. And it is also held to include stock. (See In the goods ^ 
of Hand, 7 Notes of Cas. 60 and othcrcascs citedin footnote (f) P. 938 Williams, 
on Executors 10th Edn.). 

Ready Money will pass money at call at a bank or in the hands of an agent 
used as a banker, Be PowelVa Trusts, 'jo'bta,A9'> Fryer v.Banken, ii Sim. 55. 
It will not pass notes of hand, nor debt due from an agent, nor dividends not, 
demanded, nor rent or interest due on a mortgage, i’rycr v. iJanften, ii Sira. 55; 
Cooke V. Wagster, I Sm. and G. 296. , 

Securities for Money will not pass a balance on current account at the bank, 
money on deposit account, shares, bank stock, mere debts, or money lent on mortgage 
where the legal estate is in the hands of trustees, and the testator is entitled only to 
the residue after certain payments, Hopkins v. Abbott, L. R. 19 Eq. 222: Jt/ayne v, 
Hayne, (1897) t Ir. R. 324 ; Hudleston v, Oouldsbury, 10 Rear. 547. 
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But It passes a lien for unpaid purchase money, consols, and money lent on 
mortgage, the right to receive which is in the testator, and railway debenture stock, 
Og\e V. Knipe, 8 Eq. 434 ; Beacobg v. Pack, I Sira. & Stu. 500 ; Ex-parte BoTher, 
S Sim. 451 ; Callow v. ^a//ou>. 42 Ch. D. 550. (See Theobald on Wills, yth Edn., 
pp. 202, 208). 

Debts.— In addition to the ordinary meaning, under a bequest of “whatever 
debts may be due to me at the time of ray death,” cash balance In bis banker’s hands 
will pass, Carr v. Carr, I Meriv. 541. Similarly under a bequest of “all and every 
sum of money which may be due to me at my decease " will pass damages recovered 
in an action by an executor for breach of covenant committed in the testator’s 
lifetime (Bide v. ffarriaon, L. R. 17 Eq. 76), and money receivable under a policy 
of insurance on the testator's life. Petty v. ITiHsofi, L. R, 4 Ch. 574. A gift to A 
of a debt due from him means a debt due from him solely, if there is such a debt, 
and not a debt due from the firm to which A belongs (Ex-par/e Kirk, Be Bennett 
(1877) S C. D. 800). A direction that a debtor is to be released from all claims in 
respect of moneys “ now owing ” to the testator, and all other moneys due from him, 
will release the debtor from advances made subsequent to the date of the will! 
Everett v, Everett, 7 Ch, D. 428. 

A bequest of a debt due to the testator from A means a debt due to the testator 
alone, and not the testator's share of a debt due from A to the testator’s firm 
ifaybery v. Brooking, 7 De. G. M. & G. 673. (Theobald on Wills, 7th Edn., p. 204)! 

Furniture or Household Furniture includes such furniture as is reserved for 

domestic or personal use such as «ay contribute to the use or convenience of the 
householder or the ornament ofthe house, such as plate, linen, china, both useful 
and ornamental, and pictures, (Kelly v, PowUtt, Ambl. 605); but not goods or plate 
In the possession of the testator In the way of his trade, nor books, nor wines 
nor tenant’s fixtures, nor horse and carriage. (See Williams on Executors loih 
Edn., pp. 933-93S)- 

Household Goods.— By the expression “household goods ” will pass everythine 
ofapermancnfnature.i.e., articles of household use which are not consumed in 
their enjoyment. But goods in the house, which are also goods in the way of his 
trade or business will not pass. Pictures, plates, clock, etc., will pass but malt 
hops, victuals.'guns and pistols wHI not pass. (See Williams on Executors’ 
loth Edn., pp. 93f>^33)* - . ’ 

Goods and Chattels.— When construed in the abstract, goods and chattels 
will comprehend all the personal estate of the testator, as stock, bond, notes money 
plate, furniture, &c. But the words must be regulated by the context, and’ if they 
occur after the enumeration of several articles, they must be limited and Mnstrued 

ejnadem generis. 

Effects and Property.— Similarly these words standing alone will pass the 
whole of the testator’s residuary property, Camphell v. Prescott, 15 Ves. 507. 

Good-will.— A gift of a good-will and business does not pass the capital in 
the business, nor the book debts, nor stock in trade, Delony v. Delany, 15 L R 
It. 55 ; Slake v. Shaw, John. 732, • a . . 
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S-I-. Where a clause is susceptible of two meanings ac- 
whici* of two cording to one of which it has some effect, and 
possible constructions according to tlic Other of which it can have none, 
preferred. former shall be preferred. 

(TAis IS arc. 7/0/ tAe Succession Act X of tSdS. It uppfies to Ilindai within the 
terntorits mentioned In sec. 5 i, i. e., to Hindus formerlf/ governed by the Hindu IFilJs Act ). 

COMMENTARY. 

Rule a clause is susceptible of ttvo meanings one of which destroys 

and the other preserves equity will lean towards that meaning which preserves rather 
than towards the other which destroys and as a corollary to this rule where two 
clauses are trreconcileable so that they cannot stand together the rule is the last 
prevails, see sec. 88, Langston v. Langston. 2 Cl. & F. ! 94 ; Advocate^Oeneral v. 
Hormusji, 29 Bom. 375. 

85 . No part of a will shall be rejected as destitute of meaning 
No pari reiecied if possible to put a reasonable construction 

it can be reasonably Upon it. 
construed. 

{ This ia see. 7 S 0/ the Succession Act X 0/ JS 6 S. It appUfi to Hindus within the 
territories mentioned in sec S 7 ,i e., to Hindus formerly governed by the Hindu Wills Act). 

SC« If the same words occur in different parts of the same 
tatfon of taken to have been used eveiy- 

words^Tepeated Ui where in the same sense, unless a contrary intention 

different parts of will, jippgars. 

( This is see. 73 of the Succession Act X of 18CS. It applies to Hi'ndus udtAfn the 
territories mentioned in see. S 7 , i. e , to Hindus formerly governed by the Hindu Wills Act). 

• • • ’ COMMENTARY, ' , . 

Rule VII.— No part of the will Is to be rejected if it is possible to put a reason- 
able costruction on it, and the same words occurring in different parts of the will 
shall bear the same meaning. 

For Indian cases on the rule, see, Jotram v.- Kesowjee,' 4 Bom. L. R. 
55 S. where the word “ owner ” occurring in different parts of the will was construed ; 
Krishnarao v. Senabai, 20 Bora. 571 for "children." For intention to contrary, see 
Ballin v. Ballin, 7 Cal. 218. 

87 . The intention of the testator shall not be set aside be- 
cause it cannot take effect to the full extent, but 

Testator s latentioa rr.i. •>. r .,1 ' 

to bo effectuated as effect IS to be given to it as far as possible. ‘ . 

far as possible. 

Illustration, 

The testator by a will made on his death-bed bequeathed all his property to C D for 
life and after his decease to a certain. hospital. The intention of the testator cannot take 
effect to its full extent, because the gift to the hospital is void under section 118 , but it will 
take effect so far as regards the gift to C D. 

( This is see. 74 of the Succession Act X of JSCS. It applies to Hindus within the 
territories mentioned in tec. 57 , i. e,, to Hindus/ormerly governed by the Hindu Wills Act).. 
•12 
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COMMENTARY. 

This section is a corollary to rule five, viz., that the intention of the testator is 
to be gathered from the entire will. 

88. Where two clauses or gifts in a will are irreconcileable, 

The last of two cannot possiblv stand together, the 

inconsistent clauses last shall prevail, 
prevails. 

lUuilrations. 

(i) The testator hy the first clause of hie will leaves hia estate of Ramno^r *' to A," 
and br the last clause of bis will leaves it ** to B and not to A.’* B will have it. ‘ 

(ii) If a man at the commencernent of his will gives his house to A, and at the close 
• of it directs that his bouse shall be eold and the proceeds invested for the benefit of B, the 

latter disposition will prevail 

[Thtaia see. 75 of the Succeeaion ActXoflSes. ItappUeato IlmdunteHhin the 
teTtitoriea mentioned in see. dr. i. e.to Ilindua formerly got erneii hi/ the Hindu n’i//s Aet). 

COMAIENTARV. 

This section U a corollary to rule VI stated under sec. 84, The general rule la 
that where there is a repugnancy the first word in a deed and the last word in a will 
shall prevail, AdvocaU-Ozneral v. Hermusji, 29 Bom. 375. This rule is to be 
applied strictly and the two inconsistent clauses roust refer to the same subject 
matter; the rule is not to be applied where (he two clauses are intended to provide 
for different circumstances, Damodardttz v. Xfoyabhai, 22 Bom. 833, e. ff., if in the 
first clause of the will the property is given to A and in the subsequent clause it is 
given to B for life, in such a case both the clauses will be given effect to and the 
construction will be that the bequest will be to B for life and then to A absolutely, 
J>o« V. Davies, 4 M. & W. 599. Again both the clauses must be absolutely 
irreconcileable, see ill. (0 and the words not to A.*' Therefore if a testator in the 
first part of'his will devises his land to A absolutely and in another part he devises 
the same land to B, A and B will both take the property jointly, Hidout v. Pain t 
Aik. 486. . ’ ** 

89. A will or bequest not expressive of any definite inten- 
' wm or 

void for uncertainty. 

/Itualraiion. 

• If a testator says “ I bequeath goode to A. " « “ I bequeath to A,” or “ I leave to A 
all the goods raentioned in the Schedule “ and no Schednlo is found, or " I bequeath * money • 

‘ wheat, ’ ‘ oil,’ " or the like, without saying how much, this is void. 

(Thi'sisaee.reo/theSuceeaaionJct X of ms. It appliea to Hindus within the 
ferrffon’es mentioned in aee. 57, 1 . e.. to Hindua formerls governed by the Hindu WiUa Aet ) 

COMMENTARY. 

Of Uncertainty. 

Inconsistent WlHs.—The first portion of the section relates to inconsistent 
wills, e.g., if two inconsistent wills be fonnd of the same date, or without any date, 
and no evidence is forthcoming, establishing the posteriority of the execution of 



S. 891 the INDIAN SUCCESSION ACT. 9 I 

either, both wills are void for uncertainty and the deceased must be considered. to 
have died intestate. 

Inconsistent Bequests.— The second portion of the section relates to 
uncertain bequests. If it is impossible to ascertain the subjact-matter or the object 
of a bequest, the bequest will be void for uncertainty. If the subject-matter of the 
bequest is dekribed in vague and general terms or if the bequest is of an indefinite 
amount, e. g, a bequest of “ some of my linen ^ or of “a handsome gratuity,” the 
bequest is void for uncertainty, fi’urfiomungo/o v. ifohendronalh, 4 Cai. 508 ; Peck v,' 
Halsey, 2 P. Wms. 387 ; Juhher v. Jabber, 9 Sira. 503. But if the will indicates some 
reasonable grounds for ascertaining the amount of the gift the Court will try to 
ascertain it, e. y.. a bequest " to Aof £$00 or £t00” will be conkrued in favour of the 
legatee as a gift of the larger sum, Seale v. Seale, i P. Wms. 290. , Also a gift of ** a 
sum of money to an executor for his trouble " is good and the Court will fix the 
amount, Jackson v. Hamilton, 3 J. & Lat. 702; Ookool Nath v, lasur Lochun, 14 
Cal. 222. (Theobald on Wills, 7th Edn. p. 757). 

Uncertainty in regard to the objects of a bequest arises either from the testator 
having described such objects by a vague terra or if a definite class is the object of 
the bequest, it is intended that all the members of the class are not to take the gift, 
e. ff., a gift to one of the sons of A Is void for uncertainty, though only one son may 
be alive at the testator’s death and parol evidence is not admissible to show which 
of the sons was Intended, Strode v. Bussell, 2 Vern. 62t ; In the goods of Blacks 
tBell, (1877) 2 P. D, 72. (Theobald on Wills, 7th Edn. p. 758). 

Uncertainty in connection with Charitable Bequests.— Uncertainty has 
played not a small part in the construction of bequests to charity and many 
bequests are held to be void on account of uncertainty as to the objects specified or 
the amount bequeathed. In the well known case of A/orice v. Bishop of Durham, 
9 Ves. 399, 10 Ves. $21 a bequest to executors of a certain sum of money to be spent 
by them at their absolute discretion upon objects of liberality or benevolence or for 
purposes of general utility or for hospitality and charity was held to be too vague 
and therefore void. But in Advocate^Oeneral v. Hormusji, 29 Bom. 375 a bequest 
of a certain sura of money to the trustees upon trust to be expended by them for 
such charitable purposes as they may think St was held to be a good bequest and 
not void for uncertainty, see also, Porbaft v. ^am Barun, 31 Cal. 895. Again in 
Trtkumdas v. Haridas, 31 Bora, 583 a bequest of residue in the following words— 
”As to whatever immoveable and moveable property belonging to me in excess or 
may remain over as surplus my abovenaraed executors are to make use of the same 
in such manner as they may unanimously think proper for purposes of popular 
usefulness or for purposes of charity was held to be bad for uncertainty. Follow- 
ing this case in Sarat CAandro v. Pratap Chandra, 40 Cal. 232 a bequest of a 
certain sum “to be applied in supporting the blind and the destitute and for imparting 
education, in removing marriage difficulties or in works of public good, etc.” was 
held to be void for uncertainty. In Bax Ckadunbai v. Dady, 26 Bom, 632 a testator 
directed that after the death of his wife his trustees should bestow certain properly 
of his and the income thereof “upon some one or more charitable educational or 
other philanthropic institution calculated to promote the public good as they shall in 
their discretion select ” was held to be vraid. But in Smith v. Massey. 30 Bom. $00 
a bequest to trustees to be used by them “ in such charities as the trustees may think 
deset\ ing ” was held to be good, see also Oangabai v. Thavar MuUa, I Boro, H.*C. R. 
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. COMMENTARY. 

This section is a corollary to rule five, vit.. that the intention of the testator is 
to be gathered from the entire will. 

88 . Where two clauses or gifts in a will are irreconcileable, 
so that thev cannot possibly stand together, the 
in cLw° last shall prevail- 

prevails. 

Iltvstraiions. 

(0 The testator by the first ehnse of hie will leaves hi« estate of Itamnagar “ to A.” 
and by the last clause of his will leaves it ** to B and not to A," B will have it. ' 

(u) If a man at the commencement of his will gives his house to A. and at the close 
of it directs that bis house shall be sold and the proceeds invested for the benefit of B, the 
latter disposition will prevail. 

{Thtfit tec. 75 of the Succession AetXof mss It applies to Hindu* icithin the 
femfone* menfionerf in tee. S7. i. e., to Hindus formerlt/ governed Inj the Hindu Wilt* Act ). 

COMAIENTARY. 

This section is a corollary to rule VI slated under sec. 84. The general rule is 
that where there is a repugnancy the first word in a deed and the last word in a will 
shall prevail, Advocatt'Oeneral v. fformusji, 29 Bom, 375. This rule is to be 
applied strictly and the two inconsistent clauses must refer to the same subject 
matter; the rule is not to be applied where the two clauses are intended to provide 
for different circumstances, Damodardas v» Poyabhai, 22 Bom. 833, e. if in the 
fi»t clause of the will the property is given to A and in the subsequent clause it Is 
given to B for life, in such a case both the clauses will be given effect to and the 
construction will be that the bequest will be to B for life and then to A absolutely, 
Doe V. Davies, 4 M. & W. 599. Again both the clauses must be absolutely 
irreconcileable, see ill. (») and the words " not to A.” Therefore if a testator in the 
first part of'bis will devises his land to A absolutely and in another part he devises 
the same land to B, A and B will both fake the property jointly, i^idouf v. Pain, 3 
Aik. 486. 

• 89. A will or bequest not expressive of any definite inten- 

„ ■ . , tion is void for uncertainty. 

- Will or bequest 
void for uncertainty. 

/Ifuefrofton. 

• If a testator says '* I bequeath goods to A, ** or ** I bequeath to A," or “ I leave to A 
all the goods mentioned in the Schedule " and no Schedule is found, or “ I bequeath • money,’ 
‘wheat,’ ‘ oil,’” or the like, without eaying how much, this is void. 

( 7 ^is is sec. 76 of the Succession Act X of I86S. It applies to Hindus tcithin the 
territories mentioned in sec. 67 . i. e., to Hindus formerlg gveemed bg the Hindu Wills Act ). 

COAIMENTARY. 

Of Uncertainty. 

Inconsistent Wills.— The first portion of the section relates to inconsistent 
wills, c.?., if two inconsistent wills be found of the same date, or without any date, 
and no evidence is forthcoming, establishing the posteriority of the execution of 
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either, both wills are void for uaccrtainty and the deceased must be considered. to 
have died intestate. 

Inconsistent Bequests.— ‘The second portion of the section relates to 
uncertain bequests. If it is impossible to ascertain the subJteUmatter or the object 
of a bequest, the bequest will be void for uncertainty. If the subject-matter of the 
bequest is described in vague and general terms or if the bequest is of an indeSnite 
amount, e. p, a bequest of "some of my linen** or of “a handsome gratuity,” the 
bequest is void for uncertainty, Surbomungota v. ifohendronatfi, 4 Cal. 508 ; Peck v. 
Halsey, 2 P. Wms. 387 ; Juhber v. Jabber, g Sim. SOJ. But if the will indicates some 
reasonable grounds for ascertaining the amount of the gift the Court will try to 
ascertain it, e. g., a bequest ” to A of £$00 or £lOO” will be construed in favour of the 
legatee as a gift of the larger sum, Seale v. Seale, I P. Wms. 290. ,Also a gift of “ a 
sum of money to an executor for his trouble ” is good and the Court will fix the 
amount, Jackson v. Hamilton, 3 J. & Lat. 702; Qokool Nath v. Issur Lochun, 14 
Cal. 222. (Theobald on Wills, 7th Edn. p. 757). 

Uncertainty in regard to the objects of a bequest arises either from 'the testator 
having described such objects by a vague term or if a definite class is the object of 
the bequest, it is intended that all the members of the class are not to take the gift, 
e.ff.. a gift to one of the sons of A is void for uncertainty, though only one son may 
be alive at the testator’s death and parol evidence Is not admissible to show which 
of the sons was intended, Strode v. Russell, 2 Vern. 621 ; In the goods of Black- 
we/f, (1877) 3 P. D. 72. (Theobald on Wills, 7th Edo. p. 758). 

Uncertainty in connection with Charitable Bequests.— Uncertainty has 
played not a small part in the construction of bequests to charity and many 
bequests are held to be void on account of uncertainty as to the objects specified or 
the amount bequeathed. In the well known case of Utorice v. Bishop of Durham, 
9 Ves. 399, 10 Ves. 521 a bequest to executors of a certain sum of money to be spent 
by them at their absolute discretion upon objects of liberality or benevolence or for 
purposes of general utility or for hospitality and charity was held to be too vague 
and therefore void. But IwAdvocate-Oeneral v. Hormusji, 29 Bom. 375 'a bequest 
of a certain sum of money to the trustees upon trust to be expended by them for 
such charitable purposes as they may think fit was held to be a good bequest and 
not void for uncertainty, see also, Parbati v. Ram Bantn, 31 Csl. 6gs. Again in 
Trikumdas v. Haridas, 31 Bom, 583 a bequest of residue in the following words— 
"As to whatever immoveable and moveable property belonging to me in excess or 
may remain over as surplus my abovenamed executors are to make use of the same 
in such manner as they may unanimously think proper for purposes of popular 
usefulness or for purposes of charity "—was held to be bad for uncertainty. Follow- 
ing this case in Sarat Chandra v. Pratap Chandra, 40 Cal, 232 a bequest of a 
certain sum "to be applied in supporting the blind and the destitute and for Imparting 
education, in removing marriage difficulties or in works of public good, etc.” was 
held to be void for uncertainty. In Bai Chadanbai v. Dady, 26 Bora. 632 a testator 
directed that after the death of his wife his trustees should bestow certain property 
of his and the income thereof "upon some one or more charitable educational or 
other philanthropic institution calculated to promote the public good as they shall in 
their discretion select " was held to be void. But in Smith v. ifassey, 30 Bom. 500 
a bequest to trustees to be used by them " in such charities as the trustees may think 
deserving ” was held to be good, sec also Oangabai v. rAatur Hulla, I Bom, H.*C. R« 
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^\, In Burhomunsola Dabee v. AJohendronath. 4 Cal. 508, a direction in a will to the 
executors to lay out such portion of the estate as the executors think fit towards 
charitable purposes was held to be too vague and uncertain, as also a direction to 
use a certain sum in a good work— *sara kam”— was held to be void for uncertainty, 
Bai Bapi v. Jamnadas,'22 Bom, 774 ; see also Jamnabai v. Dharsei/, 4 Bom. L. R. 
893 ; 5 iair V. Duncan, (1902) A. C. 37; In Adv.-Oeneral, v. Jimbabai, 41 Bora, 
181, the testator directed his executors to set apart rupees three lacs and to invest 
them in Government Securities and to spend the same in connection with some good 
works or charity in such manner as they might think just and proper such as 
hospital, sanitarium, suvavadkhana (Maternity homes), musafarkhana, Madressa, 
etc., in connection with any Khairat work, it was held that the bequest was not void 
for uncertainty. But a direction to set apart a specific sura for distribution among 
testator’s poor relations, dependents and servants is a valid charitable bequest, 
Manorama v. Kali Oharan, 31 Cal. 166 ; Prafulla Ckunder v. Jogendra, 9 C. W. N, 
528. Also a direction to spend the income of a certain fund in feeding the poor 
and indigent is valid, Bajendra v. Baj Cfoomari, 34 Cal. 5 ; Kedar Nath v. Aful 
Krishna, 12 C. W. N. X083. 

In Bunehordas v. Parvatibai, 23 Bom. 725 (P* C.), 26 I, A. 71, their Lordships 
of the Privy Council held that a bequest for “ Dharam ” was void for uncertainty 
and following this decision the Madras High Court in Parthasaralhy v, Thiruven- 
pada. 30 Mad< 340< held that a bequest to “Dharama” was void for uncertainty 
(Subrahmania Ayyar, J. dissenting); see also, Devshankar v. Mottram, 18 Boro. 
136; Morarjiv. Nenbai, 17 Boro. 351 and Vundravandas v. Cursondas, 21 Bom. 
646, However, In the latest Privy Council case of Vaxdyanatha v. Swaminatha, 26 
Bom. L. R. 1X21 at 1x26 a bequest to “Dharmam ” in connection with the context of 
the will was held not to be void for uncertainty. A Hindu bequeathed a certain 
sum of money to be spent every year either for the spread of the Sanskrit 
language or for the spread of Hindu religion or for both." It was held that the 
trust as regards the spread of Sanskrit language was not void for uncertainty but 
the trust for the spread of Hindu religion was void and as the whole sura was 
directed to be spent either for the spread of Hindu religiou or for the spread of the 
Sanskrit language or for either or for both the whole gift was void for uncertainly. 
Venkata V. Subha Bao, 46 Mad. 300; sec also Chandi Charan v. Haribola 46 
Cal, 951. . 

' The rari'o decidendi deducible from these cases is this;— Where charitable 
purposes are mixed up with other purposes of such shadowy and indefinite nature 
that the Court cannot execute them, such as “ charitable or benevolent,” or *' cfaarit* 
able or philanthropic," or ” charitable or pious,” or " charitable or public ” purposes, 
or where the description includes purposes which may or may not be charitable and 
a discretion is vested in the trustees, the whole gift fails for uncertainty. Blair v. 
Duncan (1902) A. C. 37; Da Costa, Be Clarke v. Church of England Collegiate 
School of St. Peter, iigxi) i Ch. 337. But if the bequest is purely and wholly 
charitable, effect will be given to it. Smith v. Massey; Advocate- General v. 
Kormusjee ; Parbati v. Bam Barun, supra ; Cordhan Das v. Chunni Lai, 30 All. 

1 II, The test to be applied in all such cases is that if the testator’s meaning is so 
extremely vague that the execution of his purpose would practically amount to some 
one else making a will for him then the Court will not lend its assistance, 
Venkata V. Subba Bao; Sarat Chandra v.Praiap Chandra; Bai Chadunbai v. Dady, 
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supra, and Ormond Grtmond, (IQDS) A.C, 124. But where the will gives an 
indication of the intention of the testator as to the approximate quantuum of the 
bequest and the nature and object of the bequest, effect will be given to it. Ookool 
Nath V. Issur Lochun, I4 Cal. 2i2',Rojomoyee v, Troylukho, 29 Cal. 260; 
Oangdbai v, Thavar Mulla, supra; AdvOcate^General v. Jimhabai, 4I Bom. i8r. 

j I 

90 . The description contained in a will of property, the 
Wolds desciibuj* Subject of gift, shall, unless a contrary intention 
bubject refer'*to ' p "o® .appears by the will, be deemed to refer to and 
perty answering des- comprise the property answering that description 
death. at the death of the testator. 

{Thia\ascc.7;oftheSaccesaion ActX*ff 1863. It appUca to Hindus tuilhin the 
Icmfories mentioned tn ate 57, 1. e . to Hindus formerly goicrned by the HtnduWiUa Act ). 

commentary. I 

This section does not vary any mode of construction according to Hindu Law { 
hence even in case of Hindu Wills not governed by the Hindu Wills Act the same 
rule will apply, Jitendra v. Nriiya, 18 C. W. N. 140 - This section deals with the 
subject matter of the gift and not the object. 

Rule VIU.— A will speaks from the death of the testator and not from the date 
of the execution. 

Of the Time from which Wills Speak.— A will speaks from the death of 
the testator, as it only comes into operation then, Bodt v. VenJeataswami, 38 Mad. 
369. Hence the description of the subjecMnatter of the gift contained in the will shall 
be deemed to refer to and comprise the property answering that description at the 
death of the testator, unless there is a contrary Intention appearing in the will. The 
rule is that a will shall be construed to speak and take effect as if it had been executed 
immediately before the death of the testator. To prevent the application of this 
rule, an intention must be shown excluding the eS'ect given by it, e. g., in a will 
bearing a particular date, the testator gave ** all the estate of which I am now 
possessed” and used the word "now” in other parts of the will, apparently alluding 
to the period at which he was making the will, it was held that the testator had 
indicated a contrary intention, and that the property acquired after the date of the 
will was not affected by the will, Cole v. Scott, i Mac. & G. 518. 

In case of a specific bequest, if the testator showed a clear intention to dispose 
of such goods as belonged to him in a particular place at the date of bis will, property 
afterwards brought there would not pass, /former V. Burnet, Arab!. 281. It must, 
however, be noted that the word "now”does not always imply a contrary intention. 
The intention must be gathered from the text of the will, e. g., if a testator devised 
" all my flock of sheep now on such a hill or In such a pasture, ” the word " now ” 
would not indicate a contrary intention, because sheep are in their nature fluctua> 
ting, some must die, some must be killed, and some lambs be produced, and being 
a case of a collective body, the sheep produced afterwards will also pass. All Souls’ 
College V. Coddnnffton, 1 P. Wms. 597; Wagstaff, L. R. 8 Eq. 229; 

X>oufffas V. Douglas, Kay 400 ; see also, Bai Jaiji v. Macleod, 30 Bom. 493 for the 
construction of the word “ such. ’* 
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In some cases, even though no contrary intention appears on the face of the 
will, still from the inaptness of the description, after acquired property may be 
excluded, e. g., where A devised " ray cottage and all my land at S. ” and A subse- 
quently contracted to purchase a large mansion house at S, the mansion must be 
excluded, fJe Porfal ondLomi, 30 C.D. so ; 34 Ch. D. 518. (Will- 
iams on Executors, lOth Edn. pp. ISI-IS^)* 

This section as stated above deals with the subject of the bequest. But the 
same principles which govern the construction of words descriptive of subjects 
must also apply to words descriptive of objects, e.g., if a testator make a bequest 
to his son ]ohn the bequest will take effect in favour of his son of that name at the 
date of the will and of him only, V. d)jP/»rris, (1904) A. C. 268. Similarly 

where there is a bequest to “ ray wife ” the testator must be deemed to consider his 
wife at the date of the will. He cannot be supposed to refer to a future wife as 
marriage subsequent to will would revoke the will under sec. 69. Again if a bequest 
is made to the wife of B and B had a wife C living at the date of the will and C died 
in the lifetime of the testator and B married a second wife V, V is not entitled to the 
legacy, Sorcham v. Bignall. 8 Ha. 13I; Burrowi Trusts, to L. T. N. S. 184. 

Where a bequest is made to the wife of a third person, the rules are these 

( O If the third person has a wife living at the date of the icill, the bequest 
will be confined to her only and if she dies the after-taken wife will not be entitled 
to the legacy. 

( a ) If the third person has no wife living at the date of the will, any wife 
living at the death of the testator shall take the legacy. 

(Hi) If the third person has no wife living at the date of the will or at the 
death of the testator any woman with whom the third person shall first marry shall 
be entitled to the legacy. (Jarman on Wills, 6th Edn. p. 398). Under the Succes- 
sion Act in the last case the bequest would be void. (See ill. sec. II2), 

, Accordingly where a Hindu by his will bequeathed portions of his property to 
the wives of his unmarried sons and the sons subsequent to the testator’s death 
married pewons who had been born when the testator was alive it was held that 
. the bequest was void according to Hindu Law, Umej CAandra v. Siraj Kamini 
15'C.W,.N. 945 . ' . -r . 

• ‘ \ • 

In the case of a gift to a son ” or a child ** of a person, it will go to the son 
or child if there is one in existence at the time of making the will, and if there is 
no son or child Uying 'al the date of the will, it will go to the son or child who 
comes into existence before the death* of the testator or at the period of distribution. 

A testator devised his property to A for life and after his death the property 
was directed to be divided into four parts between one child of A, one child of B, 
one child of C, and one child of D. At the time of the making of the will and of 
the death of the testator B only had a child, namely, a daughter. But after the 
testator’s death and at the death of A there were children, both sons and daughters 
of A, C, and D. JTeld. that the gift to one child was not void for uncertainty and 
that tile eldest child of A, C, and D, whether a son or daughter, were entitled to the 
property, Powell v. Bavies, I Dcav. 532 ; Ashburner v TVtlson, 17 Sim. 204. 
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91. Unless a contrary intention appears by the will, a 

bequest of the estate of the testator shall be 

men?^exe?uted’°''b' constnied to include any property which he may 

Reneraib”uMt. ^ have powcr to appoint by will to any object he 

may think proper, and shall operate as an execu- 
tion of such power; and a bequest of property described in a general 
manner shall be conslnted to include any property to which ,snch 
description may extend, which he may have power to appoint by 
will to any object he may think proper, and shall operate as an- 
execution of such power. 

( Thi» M o/ thf HufCfstiian Act X of ISGS.) 


92. Where property is bequeathed to or for the benefit of 
certain objects as a specified person may appoint 
Implied Bin to Qf for the benefit of certain obiects in such propor- 
defeuU of appoint, tions as a spectiied person may appoint, and the 
will does not provide for the event of no appoint- 
ment being made ; if the power given by the will is 
not exercised, the property belongs to all the objects of the power 
In equal shares. 

Ittu$lration. 

A, br his will, bequeaths a fund to bis wife, for her life, and direeta that at her death 
it shall be divided among his children (n aacb proportions as she sball appoint. The widow 
dies without having made snf appointment. The fund wit] be divided equally among the 
children. 

• {Jhisiaaec. 70 of the Succesfton Act X of 1865. The icorda “ahall appoint " is 
changed into " may appoint.") , 

COMMENTARY. 

^ Execution ot Power of Appointment.— When a person is invested with 
* power to determine the disposition of property of which 
of^p^intmen*t.”°^*' owner, hc is said to have power to appoint such 

property. (Sec, 69). 

Powers are of two kinds. General and Special. A power is said to be general 
when property is bequeathed to A in trust for any person or 
General Power. persons and in such shares and proportions as A’ shall by any 
deed or will appoint, and in default of appointment to B. 
Here although A is not the beneficial owner of the property, yet he has the power at 
any time to dispose of the property as he likes and he may appoint the property to 
himself. Such a power of appointment is of great value and is nearly as good as_ 
ownership of the property, and the donee takes the property absolutely, Gregory v. 
Bamuel, 21 C. W. N. 992. Similatly if the donee is given a life interest coupled 
with a general power of appointment by deed or will the donee may by executing 
a deed in his favour convert the life interest into ati absolute interist, Bapttii v. 
Haji Eamail, 46 Bom. 694. 
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A power is said to be special or limited when property is bequeathed to A io 
' ' trust for such child or childreu of B and in such share or 

Special Power. shares as A shall, by any deed or will, appoint and in default 

of appointment to all the children of B in equal shares. Here 
although the property is at the disposal of A still he cannot convert it in any way to 
his own use ; he has merely a power of disposition over it. 

A power of appointment implies three persons;— (I) The creator or donor of 
the power ; (2) the donee or appointer of the power, i. e, the person to whom the 
power is given and (3) the appointee, «. e., the person in whose favour the power is to 
be exercised. 

Sec. gt is confined to the execution of general powers and it slates that’a 
general bequest of the property of the testator shall be deemed to include the 
properly over which the testator has a general power of appointment and shall 
operate as an execution of the power unless there is a contrary intention. In other 
words, if the testator has a genera! power of appointment over a certain property 
either by deed or by will and he fails to execute the power, but dies leaving a will 
containing a general residuary clause or a clause bequeathing all his estate and 
effects to a particular person, the property over which the testator had the power of 
appointment will pass under such a bequest or under the residuary clause as the case 
may be, Spooner's Trust, 2 Sim. N.S. t29; Aftornei/-Oeneral v. Brackenburp. I H. 
& C. 782. Before the passing of the Wills Act of 1837 in England a general devise 
of the property by a testator was no execution of his power of appointment, but 
operated only on the property that was the testator’s own. In order to effectually 
execute the power of appointment the testator was required to refer to the 
property over which he had the power of appointment. Sec. 27 of the Wills 
Act in England and sec. gi of this Act in India provide a remedy for that. It 
is also immaterial whether the will containing a general bequest is of a date prior 
or subsequent to the instrument creating the power, Bayes v. Cook, 14 C. D. 53 ; 
Binshaw v. Binshaw, 31 Bom. 473* 

Sec. g2 is confined to special or limited powers of appointment. These are 
powers in the nature of trusts. If the testator has a special power of appointment 
over a certain property, that is to say, if the property is bequeathed to the testator 

in trust or with a direction that it shall be divided among his children in such 
proportions as he likes and there is no provision in the event of no appointment 
being made, if the power is not exercised, the property belongs to all his children, 
{. e., the objects of the power, in equal shares. In order to have this effect the 
instrument creating the power must show an intention to create a trust in favour of 
the class to whom the property is directed to be appointed. 

A general power ‘differs from a special 'power or a trust power in the 
following. respects:— In the case of a general power there is no trust reposed 
and if the power is not exercised sec. gt will come into operation ; but in a trust 
•power if the power is not exercised equity in order to carry out the trust will 
interfere and distribute the property amongst all the objects of the power in equal 
shares and the class will take per capita ss tenants in common. Wilson v. Buglas, 
24 Ch. D. 244. There is also another distinction between a general power and a 
gpgclal power and it is this— that tf there is a gift over in default of execution of 



S. 91-92] 


THf: INDIAN SUCCESSION ACT. 


97 


a general power the gift over will take effect if the power is not exercised but in 
case of a special power the gift over is always implied whether it is expressly* 
mentioned or not. Even if the power to appoint is invalid the gift over in default' 
will be given effect to so as not to disappoint the appointees, Sj/ramjt v. 
.Hatnapsr, l8 Bom. I. No such implication will arise in case of mere power, Be' 
Weeke's Settlement, 1 Ch. 28q. 

In the case of a special power if the power is exercised the court will not 
interfere and control the discretion or prescribe a mode of exercising it. The court 
will only interfere if the power is not exercised. Until the donee of the power 
exercises the same, the rule is that the properly vests in all the members of the class 
and they will take in default of appointment, Lambert v. Thwaites, L. R. 2 Eq. I5r, 
e. ff , if a property is given to the children of A as B shall appoint, the property vests 
in all the children of A at the death of the testator and those children alone of A' 
only will take in default of appointment to the exclusion of any after born child of 
A, Coleman v. Seymour, 1 Ves.Sen. 209. But if a life interest intervenes the children 
born during the life of the life<tenant will be included. Crone v. Odell, I Ball fic 
Beat. 449. 

• Examples. > 

( 1 ) A devlaes hU property lituste at X to B !o trust for such person or persons as B 
shsllby bis last will aod testament appoint. B fails to execute the power, but dies lasrios 
a will bequeathing the rest and residue of bis property to P. P shall be entitled to the 
property at X. ( This 1s an illustration of sec. 91 ). 

(2) A testator appointed bis wife executrix with full power of management and 
gave her a life interest and empowered her ** duly as Ihare directed her orally end according 
to the terms to make her will.” Beld, that the words conferred on the widow a general power 
of appointment and not a power exercisable according to oral directions, SM'rtnbai r. Balan- 
boi. 45 Bom. 7U (P. C,), 48 I. A. 69. 

(3) Id 1888 N executed a settlement whereby be conreyed certain property to 
trustees on trust for himself for life and after bis deatb'in trust for such person'or persons or 
charity or charities as N should by deed or writing or by will appoint. Ib 1685, prerious to 
the eettlement, K executed his last will and gave the residue of bis property to A. N died in 
1897- without making any express appointment of bis eeid property under the settlement and 
without leaving any other will. It was held that the power was validly exercised by N by 
his will of 1835 which was executed previous to the instrument creating the power and that A 
was entitled to the property, Einshaw y. Dtnsliaw, 31 Bom. 472, with facts slightly altered. 

( This is an illustration of eee. 91 ). 

(4) A, by his will, bequeaths a fund to his wife for life, and directs that at her 
death, it ehall be divided among bis children in such proportions as she ahall appoint. The 
widow dies without having made any appointment. The fund shall be divided equally among 
the children. ( This is an illustration of see. 92 ). 

( 5 ) ' A certain property waaeettled on A and B for their joint lives, and on the death 
of the lurvivor, among all and every the children of A, in such thares as A might by will 
appoint. A had seven children at the date of the eettlement, one of whom died before A who 
died Without executing the power of appointment. It was held that the property should be 
divided Into seven shares, one of which was to goto the representatives of the deceased child, 
Lambert v. rAicoites, L. R., 2 Eq. 155. 

NOTI.— In the case of a special power, if the instrument gives the property to a clan 
but gives power to A to appoint in what shares and in whtt manner be likes, the property 
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Tests until the power is exercised in all Ibe members of the class and they will take in default 
of appointment including any member of the class who shall have predeceased the donee of 
the power. But a direct gift without the interrention of a life interest to the children as A 
may appoint goes apparently to all the' children llring at the death of the testator to the 
exclusion of those born afterwsrd, though betore the death of A, Coleman v,‘ Seymour, 1 Ves. 
Sen. 209. 

( 6 ) A property is settled on A for life with remsmder to the children of A at he 
shall appoint. At the date of the settlement A had three children. At the date of hla death 
he had fire children. A failed to exercise the power. The property shall he divided amongst 
the hve children of A in equal shares. Crone t. Odell, 1 Bell and Beat. 449. 

( 7 ) A testator disposed of his property ns follows To my eon A two shares— only 
interest. To my daughter B and C one share each-only interest. Shares shall not be 
transferable during their life time. At the demise of my children without issue shares to be 
divided in the above proportions to the surTirors In the event of issue they to have power to 
bequeath their share to any one of their children they may select ”. 0 married and by marriage 
settlement her share was settled on certain trusts. C and her husband subsequently made 
a joint will constituting the survivor sole heir. C died leaving one child. C's husband and 
trustees filed a suit for construction. Held • that the settlement was void, that the power of 
appointment given to 0 was not exeroiaed properly by joint will and that the child of C was 
entitled to her share, Fehrsen v. Simpson, 4 Cal. 514. 

Hindu Law and Power of Appointment.— As the power of appointment is 
purely a creature of English law these sections are not applied to Hindus. But the 
Hindu Law also recognises such powers with certain limitations, These limitations 
are:*-(I) that the appointee should be a person who was alive at the death of the 
testator, {Tagore v. Tagore, 9 B. L. R. 377) and (2) that the appointee must be 
ascertained when the event arises on which he is to take. No valid appointment can 
be made in favour of an idol not in existence at the testator's death, Upendrav, 
Hem Chandra, 25 Cal. 4OS; Javerbai v. KabUbai, 16 Bom. 492; Motivahu v. 
ifomuhaf, 21 Bom. 709. 24 L A, 93; Jfanoromo v. Kali Charan, 31 Cal. 1665 
Shagabati v. Kali Charan, 38 Cal. 468 (P. C.) ; Alahim Chandra v. Uara Kumari, 
42 Cal. 561 ; Adv.-Oeneral v. Vithaldas, 22 Bora. L. R, 1005. 

93« Where a bequest is inade to the “heirs” or “right 
heirs” or “relations” or “nearest relations” or 
* ^Vrtifula'r “kindred” or "nearest of kin ” oi* 

pwVon without qua" ‘“next-of-kin” of a particular person without any 
fying terms. qualifying terms, and the class so designated forms 

the direct and independent object of the bequest 
tbe property bequeathed shall be distributed as if it bad belonged to 
such person and he had died intestate in respect of it, leaving assets 
for the payment of his debts independently of such property. 

Jlluelratiom. 

(i) A leaves his property ‘‘ to my own nearest relations." The property goes to those 
who would be entitled to it if A bad died intestate, leaving assets for the payment of his debts 
independently of such property. 

(n) A bequeaths 10,000 rupees “to B for his life, and, after tbe death of B to my own 
right belts." The legacy after B's death belong to those who would be entitled to it if it h^d 
formed part of A’s unbequeathed property. 
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(ill) A leaves his properir to B; but UB dies before him. to B’s next>oMciD ;’B dies 
before A , the property devolves as if tt had belonsed to B. and he had died intestate, leaving 
assets for the payment of his debts independently of sncb property. i 

(tv) A leaves 10,000 rupees “ to B for his life, and after his decease to the heirs of C." 
The iegaey goes as if it had belonged to C, and he had died intestate, leaving assets for the 
payment of his debts independently of (he legacy. 

(Thiaiaaec.SOoftkeSuceesaion Act Xof 1865). _ 

COMMENTARV. 

Sections 93 to too are confined to general descriptive terms used ordinarily in 
connection with legatees. The \vords "without any qualifying terms ’’ refer to 
bequest and not to relations, etc., Pealonji v. Khurahedbai, 7 Bom. L. R. 207. The 
following rules of construction are laid down .by these sections. ' - > ‘ 

Rule I.— A bequest to "heirs" or "right heirs,” "relations*’’ or "nearest 
relations,” “family" or to "kindred,” "nearest of kin" or "nexl-of*kin” without 
any qualifying words will include the next-of-kin of the testator or of the person as if 
he had died intestate. 

ShslUy's CiS6.-~‘Qa.t of the rules in this case is that if an estate is vested in 
trustees in trust for A for life with remainder in trust for the heirs of A, then A 
takes an estate in tail. This section is a departure from this rule. Here, if a 
property is given to A for life with remainder to the heirs of A the property will 
after A’s death belong to the next-of-ktn of A. in accordance with the rules of 
Intestate succession (see ill. fv). The rule in Shelley's case was not applied to 
Parsis in Mithibai v. Limji iV. Banaji, 5 Bom. $06, in appeal 6 Bom. 151. Tt was 
also not applied to Portuguese, Antao v. Ardeahir, i Boro. L. R. 303. 

Heir.— The word would include all the next-of-kin of the deceased unless any Is 
expressly excluded. In Dinbai v. }7aaaerwanji, 49 !• A. 323, a Pars! by bis will 
provided that after the death of his widow his property be held in trust for his* son 
J for life and on J’s death to his widow and children. If J died without Issue 
Rs. 10,000 to be paid to J's widow and to divide the residue " among my heirs ” 
according to the law of intastate succession among Parsis excluding the widow of J 
from getting any share in such distribution. J died without issue leaving widow 
who claimed the residue. It was held she was excluded. ‘ 

' Relations.— When a legacy is given by a testator to "my relations” or !*to 
my nearest relations,” or " my roost necessitous or poorest relations " the legacy 
will be distributed amongst the persons who would be entitled under the order of 
succession, if the person bequeathing the legacy had died intestate, Whithome v. 
Harris, 2 Ves. Sen. 527 ; Wtdmore v. Woodrooffe, Arab). 636. The word " next-of- 
kin” roust also be construed in the same sense. In England a distinction is taken 
between those who are related b>j blood and those who are related bi/ marriage, and, 
if a bc<iucsl is made to the next-of-kin aimpticitfr, the bequest is to the nearest in 
l>Ioo>l to tlie pro;'o.«7Hv and will exclude the husband or wife, Halton v, Foster, L, 
R. 3 Chan. App. 50S 5 Cholmondeleg v. Lord Ashburton. 6 Beav. 86. Under sec. 93 
a bequest to the next-of-kin of a particular person shall be distributed as if that 
person bad died intestate. 
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As there is no distlactlon under the Act between those svho are rehicd bj 
Wtx^ and those telaled by full blood under the expressions " relations,” or “ rr 
fan, etc., by half Wood ahail be entitled to succeed eiioalii 

those related by full blood. 

Noxt-oI-kin.-Utider the term " neitetf-lin •• *ii| su„ocd all those nho : 
,v, a /K. a PCfson whose next<if-Un are Spoken of 

neit-of-kin ““'the 'b's construction oueht to ! 

death ol him whoso the wdl speaU of the icslaior’s own nes{*of*ki: 

n«t.ef.kl» a, a .poken the ntxta>f.k.n of some other person, unless there is a ce 
™ ‘be •■'ll. and the rule .s not v aried by the e 

benuest of the fund to aTenanUo, I'l: oMhaT.heV”' 

which may or may no. happen. ^ " 

Where the tenant for life is himself . 

thought that the nextasf-kin intended to take must'teThe^!,'’' 't' 'rV- r >e 

tleath of the tenant for life. But the law is net. ..i.i liamg 

the context of the will to control the natural mean’ ^ r 
next^f-kin lining ni hi, denM w,rreoS ^o°d T 

happens to he one of such nextsaf-kin, or to be solely sncli J?" 1'”'!°' 
that account to be excluded. Hottomu v iTatZ "cxtsaf.fcm he Is : 
Executors, loth Edn. pp. SSi-m" ’’ ® 

xarious aeuses, such as t'lldred, or tehtiMs° oe" n to English 

only to the exclusion even of the wife Re ‘wary meanmg as c 

According to sec. 9J, however, a bequest to farailylimniiw?'*- 
persons who would be entitled in case of intestacy In Kh Z “ 

Narain, 4 C. VV. N. 67.. the word family was hrld .0 meLTlJe , , 
and their iwivea living at the time of his death • see ' ' 

74 C. W. N. .076 (P. C.) ; see also iln. d • if .fre'nS: TpfZRi'Zr,;; 

94. Where a bequest is made to the " cur , . ■ 

“ legal representatives " or “ perSml”'^*"'’^ 
Bequeetto'Tepre- tives " or “ expriitriVc ,, pei^onal reprcj 
sentatives, etc, of „ , cxecutots or administrator^ ” 

patiicaiar peram. particular person, and the class so desSnatoH 1 
the direct and independent obiert v 
the property bequeathed shall be distnbSed as it it had 
such person and he had died intestate in respect of it ““““S 

Btuelratioa. 

A bequMt s» ttsd# to the "Jtgal «ipmeDtatl«8 "of A. A has a 
i&sdlreat B Is bis ftdmiQisttalor, B u ontiUed to raceivethe legsoy, and 
tbafirstpUcatothsduohargeoffachpxriofA’sdebtBaamay remain unorw 
any surpltts.B will psy U tothoseporsoBS who St x’9 de«h would have'll ’ 
wcaiTo aoy property of A'a which might remain after payment of his ***' 
represer^tatires of such persona. ueoie, or 

(TAfa IS etc. Si of 5«cce«<c?n Act X of iSQS). 
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COMMENTARY. 

Rule 11.— where a bequest is made simply to the (I) Representatives, (2) 
Legal Representatives, (3) Personal Representatives, (4) Executors or Administrators 
of a particular person, the property ^queathed shall be distributed as if it had 
belonged to such person, and he had died intestate in respect of it. 


The difference between rule I under sec. 93 and rule 11 in this section is that 
in case of a bequest to heirs, relations, family, etc., under sec. 93, the person takes 
the bequest beneficially, whereas in the case of a bequest to representatives, 
executors, etc., of a particular person simpUciter under sec. 94, the representatives, 
etc., do not take it beneficially but hold it as part of the estate which they represent 
and for the purposes, whatever they may be, for which they hold the general estate 
of the person whose representatives they are, Mackenzie v. Mackenzie, 3 Mac. and 
G. 599; Long v. Waikinson, 17 Beav. 47I: Lord Advocate v. Bogie, (1894). A. 
C. 83. (See ill. to sec. 94). 

The words "representatives” or "legal representatives” are sometimes 
Construed as next'Of-kin and in that case they will take the estate beneficially for 
themselves. The context may show that by representatives are meant next-of>kio, 
e,g., where the gift is to them “equally,” or "share and share alike,” King v. 
Cleveland, 4 De G. & J. 477; Be Orylts' Trusts, L. R. 6 £q. 589. 


05« Where property is bequeathed to any person, he is 
entitled to the whole interest of the testator there* 
. B«qu«8t Without {n unless it appears from the will that only a 
restricted interest was mtenaea for him. 


(Thieissee 8S 0 / the Sueceuion Act X of IS85. It applies to Hindus within the 
ferrihrtes mentioned in sec. 67, t, e,, to Hindus formerly governed by the Ifindu Wills Acl). 


COMMENTARY. 

In England before the Wills Act a devise of real estate without any words of 
limitation was held to pass an estate for life only and in order that a devise in fee 
should pass, the technical words "heirs and assigns” were required to be added. 
This worked a great hardship and section 28 of the English Wills Act remedied this 
hardship. That section provides that "Where any real estate shall be devised to 
any person without any words of limitation such devise shall be construed to pass the 
fee simple or other the whole estate or interest which the testator had power 
to dispose of by will in such real estate, unless a contrary Intention shall appear by 
the will " (1 Viet. O. t 6 , see. t 8 ). Sec. 95 is enacted on the same principle and no 
technical words are required to be added in order to transfer the whole interest 
of the testator. As to whether a particular clause or a particular expression conveys 
the whole interest or a limited interest is in each case a question of construction ; 
but an unqualified gift will not be cut down by subsequent words, Tripurari v, 
Jagat Tarini, 40 I. A. 37. This section only enacts that technical words arc not 
necessary, and hence a gift whelher of moveable or nf immoveable property without 
express words of inheritance or without express power of alienation will cany an 
estate of inheritance in the absence of any contrary intention, Lola BarnJetMn v. 
JXil Koer, 24 Cal. 406 ; Caralapathi v. Cota, 33 Mad. 9T. 
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Gift to Hindu Widows.— In construing wills of Hindus whether governed by 
the Hindu Wills Act or otherwise under this head the general rules laid down in the 
Privy Council decisions stated in the beginning of this chapter must be borne in 
mind. A Hindu generally desires that an estate, specially an ancestral estate, shall 
be retained in his family and also that as a general rule women do not take absolute 
interest of inheritance which they arc enabled to alienate, e. g., a mere gift of im- 
moveable properly by a Hindu to Ins wife does not carry with it the power of aliena- 
tion, Hartlal v. Bai Revsa, 21 Bom. 376. In Ramchandra v. Vijayaragavulu, 
31 Mad. 349, it was however held that an absolute gift of immoveable property to a 
widow for maintenance was not unknown to Hindu Law ; Saroda v. Kristo, S C. W, 
N. 300; A/ahomed V. ghcwufcram, 2 I. A. 7 ; F. Vorke Smith v. Tnhhovondas, 19 
Pom. 401 , A/ottvahoo v. ifamubai, 24 I. A. 93 ; jl/ahim Chandra v Hara Kumarx, 
42 Cal. 561. If the husband wishes that an absolute power of alienation should be 
given to his wife he must give it in express terms, Seshavva v. Narasamma, 22 Mad. 
357. Whether this rule of Hindu Law is modified by sec. 95 which applies to Hindus 
formerly governed by the Hindu Wills Act, see Pulliah Chelli v. Varadarajulu, 31 
Mad. 474, where it was held that a gift of immoveable property simpUeiter to his 
wife will convey absolute interest. However, in the case of Caralapathi v. Cota, 33 
Mad. 91, it was held that the operation of the ordinary rule of Hindu Law that a 
bequest to a wife without words creating an absolute estate conferred only a limited 
interest was excluded by sec. 9$, See also Bkoha Tarini v. Peary Lall, 24 Cal. 646; 
also /rira6a» V. LafcaAmifiai. II Bom. 573 . where it was held that a widow taking 
under her husband's will takes only a widow’s estate unless the will contains express 
words giving her a larger estate. See Puttxah Chetti v. Varadarajulu, 31 Mad. 
474 5 Damodardae v, Dayabhai, 22 Bom. 833. In Pulliah Chetti v. Varadarajulu, 31 
Mad. 474 it was held that where a Hindu husband bequeaths his property simpW. 
citer to his wife, the wife will take the whole interest of the husband in the property 
and not a mere life interest, unless it appears from the contents of the will that only 
a restricted interest was intended for her. See also Abdul ^arim v. Abdul Qayum, 
28 All. 342. But the Bombay High Court in Ambalal v. Bai Reiva, 5 Bom. L. R. 
334 held that in order to create an absolute interest in favour of his wife, it would be 
necessary for the husband to ilse express language to that effect, Koonjebehari v. 
Premchand, 5 Cal. 684. In Slulchand v. Rukshmani, 25 Bom, L. R. I89, a testator 
bequeathed his property to his wife in the following words: “After my death my 
wife is to take ray property into her possession with authority to consume, enjoy or 

do what she likes After the death of my wife my son is the owner of my 

estate.” Held that the widow did not take an absolute estate. If, on the other 
hand, a husband while making a disposition in favour of his wife uses words 
conferring absolute ownership she would enjoy all the rights of an owner including 
the power 1 of alienation, see Bhaidas v. Bai Oulab, 46 Bom.- 153 (P. C.) ; see also 
Ramachandra Ramachandra, 42 Mad. 283. 

It is extremely difficult to laydown any rule for determining whether a life 
interest or an absolute interest is intended. But in the absence of any thing to the 
■ ■“ **'■“ ^ ^ . 1 - ..•••• • • . 

■ ' • ■ ' ^ . . V. 

■ Life Inlerest to widow coupled with power ol alienation.— The cases 
on this subject divide into two parts (i) where power of alienation is given 
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absolutely and (2) power of alienation in case of necessity. In the first group the 
widow will lake the property absolutely, see Jogesn'ir v. Ham Chandra, 23 Cal. 
670 (P. C.) : Mahim Chandra v. Ifara Kutnari. 42 Cal. 561. In the second group 
the widow will only take a life Interest with the right to alienate under the circum* 
stances specified, fifulchand v. Bai Jtukahmani, 25 Bom. L. R. 189; Jamna v, 
Ham'Jutar. 2J All 364 ; see also l^atha ITerra v. Dhunhaiji, 23 Bora. I. 

As to meaning of the words “Malik” and “Poiitra Poiitradl” used In rnn* 
nection with the gift to Hindu widows, see p. 73 ante, 

out to other male and Female Heirs. — In respect of other female heirs, 
e. g., daughters etc,, the rule is not so strict and in Jogestoar v. Bam Chund, 23 1 . A. 
37, a gift to a daughter of four anna share “ for your maintenance ” was held to 
be an absolute gift, and in Kamaragu v. FenA'oIoralnam, 20 Mad, 293 a bequest to 
the two daughters.to he enjoyed by them "as they pleased” was held to confer 
absolute interest. See also Biva Ran v. FtTIa. 21 Mad. 425. 

Even where some terms of a will apparently give an absolute interest but 
subsequent provisions show that only a life interest was intended, effect will be 
given to that intention by cutting down the effect of the former words and constru- 
ing them as conferring a life estate only, FuI/u&Adae v. Thueker Oordhandaa, 14 
Bom. 361 : Somastindara v. Qanga, 28 Mad. 386. But if the gift is unqualified, 
specially if the gift is to a male Hindu, it will not be cut down by subsequent words 
Unless the words have that effect. Damoderdaa Tapidaa v. Dagabhai Tapidaa, 
251. A, 126, 22 Bom. 833; Tripurari v. Jagat Tarini, 40 1 A. 37; OuJbaji v, 
Buatomji, 37 Bom. L. R. 380. 

96. Where property is bequeathed to a person with a 
bequest in the alternative to another person or to 
nsUTe*'*”* 1“ ®Ber. ^ class of persons, then, if a contrary intention does 
not appear hy the will, the legatee first named 
shall be entitled to the legacy if he is alive at the time when it takes 
effect; but if he-is then dead, the person or class of persons named 
in the second branch of the alternative shall take the legacy. 

Illuitralions. 

(1) A bequeit is made to A or to D A surrires the testator. B takes nothing. 

(n) A bequest is made to A or to B. A dies after the date of the mil, and before the 
testator. The legacy goea to B. 

(ill*) A bequest ia made to A or to D. A is dead at the date of the will. The legacy 
coei to B, 

(it>) Property la bequetbed to A or bla faeira A aurvirea the testator. A takea the 
property absolutely. 

(r) Property is bequeathed to A or Ma nearest of kin A dies In the lifetime of the 
testator. Upon tbe death of the testator, the bequest to A's nearest of kin takes effect. 

In') Property is bequeathed to A for life, and after hit death to B or his bein. A and 
D aurrlre the testator. B diea In A'e lifetime. Upon A*e death tbe bequest to the beirt of 
P •takes effect ' ' 
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(t-ii) Property is bequeathed to A for life, and after his death to fi or bis heirs. B 
dies in the testator’s lifetime. A sureiTes the testator. Upon A’s death the bequest to the 
heirs of B tahes effect. 

(This is see. 83 of the Succession Aci X of J8S5. It applies to ^Tinrfas tcilhin the 
territories mentioned in sec. 67, i. e., to Hindus formerly governed by the Hindu Wills Act ). 

COMMENTARY. 

Substitutional gifts or gifts in the fliternntive. — The ‘simplest form of a 
‘substitutional or alternative Rift is introduced hy the word " or,” e. g., a bequest to 
A or to B. In such a case the rule is that if a contrary intention is not expressed in 
the will, the first legatee, war., A. will take the legacy if he is alive when the testator 
dies, but if he be then dead the legacy will go to B. The substituted gift takes 
effect if the original legatee dies before the testator or even if he be dead at the date 
of the will, see illustration (t'O & (tii). Thus a direct gift to “A or his children " or 
" to A or his issue " goes to A if he survives the testator, and to his children or Issue 
ifhe does not. Similarly, if there is a life interest and then a gift “to A or his 
children” the substitutional gift takes effect whether A dies in the lifetime of the 
testator or the tenant for life. (His. t>i., and But a gift to A or B, or to A or 

his children, as C may appoint is not substitutional, and in default of appointment 
it goes among all the appointees equally. Penny v. Tamer, 2 Ph. 493. 

Again, if a bequest Is made “ to A or bis heirs,” or “ to A or his next*of*kin,” 
or " to A or his representatives,” and A dies In the lifetime of the testator, the 
legacy does not lapse but goes to the heirs or the next-cf*kin or the representatives 
of A as the case may be. (Ill, ».). In such cases, generally speaking, the word 
* or ” implies a substitution so as to prevent a lapse, Oittings w 3I‘PermoU, 2 My.’ 
and K. 69. 

This section only applies if the original gift is to an individual and not to a 
class. The substitutionary gift may be to an Individual or to 3 class. 

Where the gift is to a class of persons with a substitutional gift to the children 
of any member of the class dying before the period of distri- 
T children will take if their parent die after the 

. date of the will and before the testator. The rule was laid 

down in Christopherson v. Naylor, i Mer. 320 that where there is a gift to a class, 


bis parent might have been one -of' the original class, and consequently, if the 


The rule in Christopherson v. Naylor was not followed In In Be Williams,' 
Metcalf V. Williams, (1914) I Ch; 219 affirmed (1914) 2 Ch. 6r in which case the 
grand children of the son of the testator who had died before the making of the will 
were held to come under a gift to a class. The rule has been made subject to the 
rule laid down in Be Potter's Trust, L. R. 8 Eq. 52, vis., that, where there is a gift 
to a class of persons, with substitution to their issue in case of their dying, that 
means, whether they are dead lohen the toill is made or die aftenoards, the sub- 
jtitpted class takes in each case, (Williams on Executors, loth Edn., pp, 95^^i). 
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If the gift is to " my children then living and the children of such of my said 
children as shall be tAen dead,” the testator by using the word “said” children 
shows that he is contemplating a class of children living at the date of the will and 
capable of taking under it, and therefore children of those dead at the date of the 
will wilt not be admitted, rAompaoii’s Trust, 2 W, R. 218. But if there is 
anything to assist the construction, issue of members of the class dead at the date 
of the will may be let in. Thus, if none of the members of the original class are 
alive at the date of the will, or if the original class is brothers and sisters and the 
testator has only one brother living at the date of the will, children of those then ‘ 
dead will come in, Gomling v. Thompson, iiEq. 366', Re Jordan's Trust, 

57 ; /arris v. Pound, 9 Sira. 549. It is obviously difficult to lay down any general 
rule as to what words shall and what words shall not render a gift substitutional in 
these cases. 

97 . Where property is bequeathed to a person, and words 
are added which describe a class of persons but do 
Effect of words des. not denote them as direct objects of a distinct 
bequest to person. and independent gift, such person is entitled to 
the whole interest of the testator therein, unless a 
contrary intention appears by the will. 

Jtlttslrations 

(0 A bequest is made— 

to A and his childreo. 

to A and his children by his present wife, 

. to A and bis heirs. 

to A and the heirs of his body, 
to A and the heirs male of his body, 
to A and the heirs female of his body, 

to A and his issue, 

td A and his family, 

to A and his descendants, 

' to A and his Tepreseatafives, 

to A and hie pereonal representatives, 
to A, his executors and adminislratore. 

In each of these eases, A takes the whole ioterest which the testator bad In the 
property. 

(ii) A bequest is made to A* and hts brothers. A and his brothers aro jointly entitled 
to the legacy. • 

(ill) A bequest is made to A for life and after hia death to bis issue. At the death of 
A the property belongs In equal ebaies to all persons who then answer the 
description of issue of A. 

{Thislisee.SioftheSuecesrionAetXoftSSS),. 

COMMENTARY. 

' Bequest with Words of Limitation.— Under sec. 95 if a bequest is made to a 
person atmpficiferhe takes the property absolutely. Under this section even if words 
of lirtiitatlon are added the person will fake the property absolutely— the difference, 

M 
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between the two Sections being that sec. 95 confers absolute interest without words of 
limitation ; tinder this section the same effect is produced with the words of limitation. 

Distinction between “words of Limitation” and “words of Pur- 
chase.”— If a bequest is made to** A and his heirs” the legatee intended is A and 
not the heirs— the word " heirs ” merely points out the extent of interest given to A. 
A takes the property under the instrument and the heirs by descent. The word 
“heirs” is termed a “word of limitation." If on the other hand by the word 
"heirs” the testator indicates a particular person or persons who are intended to 
take as personal designatce it becomes a *‘ word of purchase " and means the person 
or persons who would succeed to the estate of the person named if he died intestate 
(see ill. tVi.). The estate given to A is delioed completely and the issue are noted 
as a distinct class. In the illustration (t) A takes an absolute interest! the addi- 
tional words being merely words of limitation. So, too, a gift to A for life and then 
to his executors or administrators gives A the absolute interest, Avern v. Lloyd, 5 
Eq. 383. 

But a bequest to A for life, and after his death to his issue does not give 
A an absolute interest. Here the word “issue" denotes direct objects of a 
distinct and independent gift. A, therefore, merely takes a life interest and the 
bequest belongs in equal shares to all who answer the description of issue of 
A (III. iVi’.). The rule is that wherever there is any evidence, that the testator 
did not use the words “issue,” “children,” etc, as words of limitation, but 
intended that both the parent and the children or issue should take, effect will 
be given to that intention and they will either take concurrently with the parent, 
or as purchasers after the parent’s death or by substitution, e. g , where the issue are 
to take per stirpes, Clay v. Pennington, 7 Sim. 370; Law. v. Thorp, 27 L. J, Ch. 
649 5 Be Stanhope's Trusts, 27 Beav. aoi. A gift to the heirs of A, from generation 
to generation confers upon them when ascertained exactly the same estate as if the 
gift was to X & Y the heirs of A nominatim, Fardunji JL. Banaji v. Mitkthai, 22 
Bom. 355* In Rajah Chundernath v. Kooar Oobindnath, It B. L. R. 86 their 
Lordships of the Privy Council said; — " The words from generation to generation 
may in some cases mean no more than to express the absolute character of the gift,” 
See also Arumugam v. Ammi Ammal, i M. H. C, R. 400 where it was held that the 
words " generation to generation ” did not import more than " absolutely ” and " for 
ever” under English instruments. In JWuhammad v. Fatima, 8 All. 39 (P. C,), their 
Lordships held that the word ** always’* and “for ever" will not invariably convey a 
full interest. In Azic-un-Ntssa v. Tasoddug, 3 Bora. L. R. 307 (P. C.), it was held 
that the word “ Hamesha ” (always and for ever) does not per se extend the interest 
beyond the life of the person named. 

In Bhoobun hfohini v. JTurrish Chunder, 5 I. A. 138, the gift was “ Do you and 
the generations (children and grand children) born of your womb successively enjoy 
the same. No other heirs of yours shall have right or interest.” It was held that 
the donee took the property absolutely. In Richard Skinner v. Kunwar Naunihal, 
17 C. W. N. 853 (P. C ), the bequest was to the testator’s eldest son Thomas “ and to 
his lawful male children according to the law of inheritance” and in the event. of 
Thomas' dying without lawful male children to the testator’s next male heir and in 
default to the female children. It was held that Thomas took a life interest. , In 
Dadabhoy v. Cowasji, 47 Bom. 349, a-Parsi lady settled her property to her for 
•'life, then for her son for life and then for " his sons and their male heirs ” absolutely 
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in equal shares as tenants in common. It was held that the words "male heirs" did not 
import any limitation and that the erandsons took the property absolutely as tenants 
in common. In Benodc Behari v. Ntstarini, 33 Cal. 180 (P. C.), a Hindu testator 
gave the residue of his estate to his widow for life and after her death he directed 
his executors to give the same to such persons " who shall be his heirs.” It was held 
that if the word " heirs ” meant the persons who would be heirs at the widow’s death 
the gift was void and the event was an Intestacy. If on the other hand the word 
” heirs ” meant the testator's right heirs that was the widow herself. ' 

98 . Where a bequest is made to a class- of 
Bequest to class of persous Under a general descriptioa only, no one to 
deicr?Awn oniy^°”* whom the words of the description are not in their 
ordinary sense applicable shall take the legacy. 

{ This t:i sec. m of iht Succession Act X of iSCo. It applies to Hindus within the 
territories mentioned tn sec. J?. s. e., to Hindus formerly goierned by the Hindu Wills Act). 

commentary. 

Sections 98, lit, US. aud 121 are to be read together. Sec. 9S lays down a 
general descriptive rule, viz., that if a bequest Is to a class only those take whom the 
description applies. Sections tn and 121 lay down rules for ascertaining of the 
class; sec. 115 lays down the limit within which a gift to a class can be made. 

Definition of Class.^^A number of persons are popularly said to form a class 
when they can be designated by some general name as ” children.” ” grand children " 
“ nephews,” etc.; but In legal language the question whether a gift is one to a class 
depends not upon these considerations but upon the mode of gift itself, vis., that it 
is a gift of an aggregate sum to a body of persons uncertain in number at the time 
of the gift to be ascertained at a future time and who are all to take in equal' or in 
some other dehoite proportions, the share of each being dependent for its amount 
upon the ultimate number of persons, Krhhnanath v. Atmaram, IS Bora. 543 . - • 

A gift to a class is a gift to persons who are included and comprehended under 
some general description and bear a certain relation to the testator or to a specihed 
individual, e. g., a bequest to my nephews and nieces, or a bequest to the children of G. 
It may be none the less a class though some of the individuals are named, t. g., a gift 
is rnade ” to all my nephews and nieces including A." In Re Slanhope't Trust, 27 
Geav. 201 there was a gift to four named daughters and all his after-born daughters, 
and that was held to be a class-gift But in order to constitute a named person a 
member of a class, he must have a common cAaroefer with the unnamed members of 
the class, t. g., a bequest to A for life and at bis death " to be equally divided amongst 
his surviving children and my niece R” is not a gift to a class as R has not a common 
character with the other members of the class, Draheford v. Drakeford, 33 Bear. 43, 
A gift to “ the five daughters ” of A or " to roy nine children ” is not a gift to a class. 
In re Srnith'e Trustj.gCh. D. II7; /n re Stansfield, IS Ch. D. 84. Also a bequest 
**to my grand children by my late daughter E and to mynephew F and step brother 
G equally " is not a gift to a class, but to them individually as personce designala, 
Adn.'Gentral v. Jfottey, 15 Mad.448. Also a gift "to roy daughters S,K,& B" is 
not a gift to t class. Sallay Mahomed v. Lady Jdnhai, 3 Boro. L. R. 785. See also 
In re Harper, Pfotenan v. Harper, (1914) I Ch. 70. 
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" A gift to a class implies an intention to benefit those who constitute the class 
and to exclude all others t but a gift to individuals described 
Difference between by their several names and descriptions, though they may 
bequest to iadividuale. together constitute a class, implies an intention to benefit the 
individuals named. In a gift to a class you look to the 
description and inquire what individuals answer to it ; and those who do answer to 
it are the legatees described. But if the parties to whom the legacy is given be not 
described as a class, but by their individual names and additions, though together 
constituting a class, those who may constitute a class at any particular time may 
not, in any respect, correspond with the description of the individuals named as 
legatees. If a testator give a legacy to be divided amongst the children of A at a 
particular time, those who constitute the class at the time will take; but if the 
legacy be given to B, C, and D, children of .A, as tenants in common and one die 
before the testator, the survivors wilt not take the share of the deceased child. 
Lord Cottenham in jBarfier V. huffier, 3 My. & Cr. 688; (Williams on Executors, 
loth Edn., pp. 1213, 1214, see also Salla Afahomed v. Dame Janbai, 22 Bom. 17, 24 
I. A. 148 : Peatonji v. Khurahedbai, 7 Bom. L. R. 207). On the other hand where the 
legacy is given to a class of persons in general terms as tenants in common, e.g., to 
the children of A and one of the children dies before the testator, those who survive 
the testator will take the whole. (Sec Vintr v. Franeia, 2 Cox. 190 and other cases 
cited in Williams on Executors, loth Ed. p. 963 et aeq. See also Kingaburg v, 
Walter, (1901) A.C. 18;, where all the previous cases are discussed). Hence a 
bequest to a class is distinguished from a bequest to individuals in following 
respects 

( 1 ) In a gift to a class, on the death of any member of the class, the gift 
survives to the surviving members or member. In case of a bequest (0 an 
Individual or a number of individuals the bequest or the share of any who dies 
lapses. 

(2} In a gift to a class the class must be ascertained at one and the same 
time, f. e., all the interests of the members of the class must vest in interest at 
the same time, although the class may be capable of enlargement, Kingsbury v. 
Walter, (190I) A. C. 187. In case of a bequest to individuals it is not so. 
As for example, a gift to the daughters of A and the daughters of B is a gift 
to a class, because the class is ascertained at one and the same time, viz., the 
death of the testator, Stanhope’s Trusts, 27 Beav. 201 ; In re Jackson, 25 
Ch. D. 162. Also a gift to A for life and afterwards to the children of C is a 
gift to a class, although It is capable of enlargement by the birth of subsequent 
children of C during the lifetime of the tenant for life. 

(For exception to this rule see sec. 121). 

Examples. 

' * (1) A' gift by a testator to his five named daughters and all his other eons and 

daughters who should be born afterwards and attain majority is a gift to a class, In re Jaek- 
son, 25 C. D. 162. 

(2) A gift to “ my executors hereinafter named to enable them to pay my debts, 
legacies, funeral and testamentary charges, and also to recompense them for their trouble 
equally between them," and one of the executors ndmed'In the will predeceased the testator. 
It was held that the gift was to the ezecntois as a class and the legacy aurriTed to the two 
executors, Knight v. Gould, 2 M. & K. 295. 
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(3) A it tnid« ** to the chUjrenef A brsotten or to be be^ttea." All the 

childrtn of A In eziitrnce (including injr child cn rrn/r« tn mere) at the detth of the testator 
vill be entitled to the beqtietl to the eselu*ion of atijr child or children of A who majr bo bom 
after the teettlor't death, narr r. fVoafie. 2 Coi, IM; floierls r, J/tj/man, 1 Dro C. C. 532; 
Pudmanufid r, J/ayee. 3 Bom. L. It. S03 (1*. t*.). 

(4) D bf hi* will directed at follows Mjr son>in>iaw N. with his wife 8. and 
children to lire In the house for erer.~ /feld. It it oot a gift to a cliss. A'risAnanafA r. 
^(moran, IS Dom. 543. 

Bequest *' to the children of A and B.**— For the conjiruction of this terra 
the following rules have been laid down (n Theobald on Wills, 7th Edn., p. 293 :~- 

(o) The primi/aeit grammatical construction of a gift to the children of A 
and B is that B and the children of A are entitled. In re Featherstone’s Trusts, 22 
Ch. D. III. 

(6) If A and B are described as bearing the same relation to the testator, and 
equal legacies have been given to them, the children of both lake— as in a gift to 
the children of mj* brother A and my brother B, iCason v. ilnJker, 2 IC. & J. 567. 

(e) If they do not bear the same relation to the testator, and A has children 
at the date of the will, white B is unmarried the gift goes to B and the children of A, 
Elummvoll v. Hales. 34 Beav. 124. 

(d) So, too, if A is described as deceased; for instance, if the gift be to the 
children of the late A and B, B and the children of A will lake, Lugar v. Harman, 
X Cox. 250. 

(e) A gift for the benefit of the children of A and of B ” goes to the children 
of A and of B. Peacock v. Stock/ord. 3 De G. M, & G, 73. 

(/) According to Hindu Law a bequest to the children of A living at his 
decease where some children are in existence at the date of the will is not a gih' 
to a class of which some members might come into existence after the testator's 
death, X’risAnarao v. Benabai. 20 Bom. 57I. . , 

Hindus.— Secs. 98, ill, 115, I2I are made applicable to Hindus under the 
Hindu Wills Act. But In dealing with the wills of Hindus it must be remembered 
that by Hindu Law a gift to persons unborn at the time of the death of the testator 
is void, Tagore v. Tagore, 9 B. L. R. 377« L A. Sup. Vol. 47 ; Afomuiat v. i^oaa^iz 
ilforarji, 15 Bom. 443;i2icAard Skinner v.Vurga Persad.zi All. 239. Accordingly, 
where there is a gift to a class, some of whom are or may be incapacitated from 
taking, because not born at the date of the death of the testator, the gift is held to 
enure for the benefit of those members of the class who are capable of taking, 
provided there is no other objection to the gift. Dhanlaxmi v. Hariprasad, 23 Bom. 
L. R. 433. See Bam Lai v. Kanai Lat, 12 Cal. 663. 

In case of a bequest to persons who are all members of a joint Hindu family, 
it does not follow that they take such property as joint property, ^isAor* v. Mtindra, 
33 All. 665. ’See also Bai Diwali v. Patel Bechardas, 26 Bom. 445 ; Qopt v. ifuj. 
ammdt Jaldhara, H All. 41; Ashutosh v. .Doorga Churn, 6 I. A. 182. In 
JOierodemoney Lessee v. Loorgamoney Lossee, 3 C. H. C. 3IS, the devise was to 
the son lately born to B and to the son or sons that may hereafter be born to him. It 
was held following, Leake v. Bobinson, that the whole devise failed. Similarly in 
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'* A gift to a class implies an intention to benefit those who constitute the class 
and to exclude all others ; but a gift to individuals described 
Difference between by their several names and descriptions, though they may 
together consUtute a class, implies an intention to benefit the 
individuals named. In a gift to a class you look to the 
description and inquire what individuals answer to it ; and those who do answer to 
It are the legatees described. But If the parties to whom the legacy is given be not 
described as a class, but by their individual names and additions, though together 
constituting a class, those who may constitute a class at any particular time may 
not, in any respect, correspond with the description of the individuals named as 
legatees. If a testator give a legacy to be divided amongst the children of A at a 
particular time, those who constitute the class at the time will take ; but if the 
legacy be given to B, C, and D, children of A, as tenants in common and one die 
before'the testator, the survivors will not take the share of the deceased child.” 
Lord Cottenham in Parber V. barber, 3 My. & Ct, 688; (Williams on Executors, 
lOth Edn., pp, 1213, 1214, see also Satla Afahomed v. Dame Janbai, 22 Bom. 17, 24 
I. A. 148 ; i^afonj* v. Khurskedbat, 7 Bom. L. R. 20/), On the other hand where the 
legacy is given to a class of persons in genera! terms as tenants in common, e. g., to 
the children of A and one of the children dies before the testator, those who survive 
the testator wiil take the whole. (See Viner v. Francis, 2 Cox. 190 and other cases 
cited in Williams on Executors, lOth Ed. p. 963 et seq^ See also Kingsbury v, 
Walter, (I90t) A. C. 1S7, where all the previous cases are discussed). Hence a 
bequest to a class is distinguished from a bequest to individuals in following 
respects 

(1) In a gift to a class, on the death of any member of the class, the gift 
survives to the surviving members or member. In case of a bequest to an 
Individual or a number of individuals the bequest or the share of any who dies 
lapses* 

(2) In a gift to a class the class roust be ascertained at one and the same 
time, », e., all the interests of the members of the class must vest in interest at 
the same time, although the class may be capable of enlargement, Kingsbury v. 
Walter, (1901) A. C, 187. In case of a bequest to individuals it is not so. 
As for example, a gift to the daughters of A and the daughters of B is a gift 
to a class, because the class is ascertained at one and the same time, viz-, the 
death of the testator. Re Stanhope’s Trusts, 27 Beav, 201 ; In re Jackson. 25 
Ch. D. 162, Also a gift to A for life and afterwards to the children 0/ C is a 
gift to a class, although it is capable of enlargement by the birth of subsequent 
children of C during the lifetime of the tenant for life. 

(For exception to this rule see sec. 121). 

Examples. 

(1) A gift by a testator to his five named daughters and all his other aons and 
daughters who should be bom afterwards and attain majority is a gift to a class, Jn re Jack- 
ton, 25 C. D. 162. 

(2) A gift to "my executors hereinafter named to enable them to pay ray d*ht8, 

legacies, funeral and ^testamentary charges, and also to recompense them for their trouble 
equally between them, and one of the executors ndmed'in the will predeceased the testator, 
it was held that the gift was to the exeeutora as a class and the legacy aurvired to the two 
executors, Knight v. Oould, 2 Jl. & K. 295, ' • ' 
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(3) A b^qu^•t ii tnide io the childirnef A bof^tlen or to bo bogotten.*’ Ail the 
children of A So esUteme (Including •nj’ child cn renfre m mere) at the death of the testator 
Will be entitled to the bequest to the etcloeSon of anjr child or children of A who may bo bom 
after the testator's death, nner y F rannt. 2 Coi, 190 ; itoberti r. Jlignan, 1 Dro. C. C. 532 ; 
Ptidmanund T /fflyf* 3 Bom 1* It S03 (B C.). 

(4) C by hi> will directed aa follows aon>Io-Uw N. with his wife 8. and 

children to lire in the house for erer.** Itrtd , It is not a gift to a class. /iTrisAnanatA r. 
Atmaran 15 Bom 543 

Bequest “ to the children of A nnd B.**— For the construclion of this term 
the foUowtng rules have been laid down In Theobald on Wills, 7th Edn., p. 293:— 

(o) The primd facte grammatical construclion of a gift to the children of A 
and B ts that B and the children of A are entitled, In re Featherstones Trusts, 22 
Ch. D. III. 

(6) If A and B are described as bearing the same relation to the testatori and 
equal legacies have been given to them, the children of both take— as in a gift to 
the children of my brother A and my brother B, Jfason v. Baiter, 2 K. & J. 567. * 

(e) If they do not bear the same relation to the testator, and A has children 
at the date of the will, while B is unmarried the gift goes to B and the children of A. 
BtummeoB v. Bales, 34 Beav. 124. 

(d) So. too, if A is described as deceased; for instance, jf the gift be to the 
children of the late A and D, B and the children of A will take, Lugar v. Barman, 
X Cox. 3S0. 

(e) A gift for the benefit of the children of A and of B " goes to the children 
of A and of B, Peacock v. Stock/erd. 3 De G. M. & G. 73. 

(/) According to Hindu Law a bequest to the children of A living at his 
decease where some children are in existence at the date of the will is not a gift 
to a class of which some members might come into existence after the testator's 
death, XHahnarao v. Benaboi, 20 Bom. 571. . , 

Hindus.— Secs. 98. ill, 11$, I2i are made applicable to Hindus under the 
Hindu Wills Act. But in dealing with the wills of Hindus it roust be remembered 
that by Hindu Law a gift to persons unborn at the time of the death of the testator 
is void, Tagore v. Tagore, 9 B.L. R. 377, 1. A. Sup. Vol. 47 ; Afomubai v. Bosjn 
Jlforarji, 15 Boro. 443 5 Bicbard Skinner v. Durga Peraad, 31 All. 239. Accordingly, 
where there is a gift to a class, some of whom are or may be incapacitated from 
taking, because not born at the date of the death of the testator, the gift is held to 
enure for the benefit of those members of the class who are capable of taking, 
provided there is no other objection to the gift. Dhanlaxmi v. Hariprasad, 23 Bom. 
L. R. 433* See Bam Lai V. .?anai Ba/, 12 Cal. 663. 

In case of a bequest to persons who are all members of a joint Hindu family, 
it does not follow that they take such property as joint property, Kishori v. ifundra, 
33 All. 66S’ See also Ba» Diwali v. Patel Sechardas, 26 Bom. 445 i Oopi v. Jlfus- 
ammat Jaldhara, 33 All. 41 ; Ashutosh v. Doorga Chum, 6 I. A. 182, In 
Kherodemoney Dossee v. Doorgamoney Dossee, 3 C. H. C. 315, the devise was to 
the son lately born to B and to the son or sons that may'hereafter be born to him. It 
was held following, Leake v. Robinson, that the whole devise failed. Similarly in 
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( f > K bequeaths a legacy to ” tKe children of B.” B neier had any legitimate 
child. C and D had. at the date of the will, acquired the reputation of being children of B. 
After the date of the will aod before the death of the testator, E and F wore born, and 
acquired the reputation of being children of B. Only C and D are objects of the bequest. ' 

' ( ft) A makes a bequest in favour of hia child by a certain woman, not his wife. B 
had acquired at the date of the will the reputation of being the child of A by the woman 
designated. B takes the legacy. 

(tit) A makes a bequest in favour of bis child to be bom of a woman who never 
becomes bis wife. The bequest is void. 

(ftit) A makes a bequest m favour of the child of which a certain woman, not 
inaTTied to him, is pregnant. The bequest is valid 

( IS see- S? of the 5 iicecssfon Act X of WC5), 


COMMENTARY. 

Illegitimate Children.— The description of child, son, issue, etc., mean primd 
facie legitimate child, son, issue, etc., and, therefore, where a bequest is made to 
children simply without anything on the face of the will to show that illegitimate 
children are meant, only the legitimate children will take and evidence dehors the 
will is not admitted to prove that iUegitimate children were also meant. (See ill. t*.). 

■Wherever the general description of children in a will will include legitimate 
children, it cannot be extended to illegitimate children j in other words, where there 
are legitimate children to answer the description of "children," the rule of law is, 
that legitimate children only will take and no extrinsic evidence is admissible to show 
the intention of the testator, Dorm v. Dorin, L. R. 7 H. L. 568; Paul v. 
Children, L. R. H Eq. l6i EUis v Housfoun, L. R. 10 Ch. D. 236 ; In R» Pearce, 
Alliance Assurance Co., v. Francis, (1913) 2 Ch. 674, (1914) I Ch. 254 : (Williams 
on Executors, lOth Edn., pp. 853*859). But where a testator enumerates his children 
and names one of them who is illegitimate and leaves a legacy to his "said children” 
that is a sufficient indication that the illegitimate child is intended to take. 
(lU.<if.). Where a testator had illegitimate children by a woman whom he after- 
wards married and died leaving a will giving a legacy to "his children” and the 
testator had no children except the illegitimate ones, it was held that the illegitimate 
children could not take the legacy. The testator might have had legitimate children, 
Dorin v. .Dorin, L. R. 7 H. L. 568. 


But illegitimate children will lake under the descriplion child, son, issue, 

etc., where there are no such legitimate relatives, if they have 

In what cases il- acquired of f Ac date o/fAe toill the reputation of being the 
miy uke. ^ ' children of the person in question, (ill. t».). They generally 
take under the following circumstances. 


(I) If looking at the circumstances existing at the date of the will there is no 

possibility of legitimate children to satisfy ihe terms of the bequest, e. g., the 
bequest is to the children of A now living and A has illegitimate children, they would 
take, Dover v. Alexander, 2 Hare 275; Barloto v. Orde, L. R. 3 p. C. 164; (ill.r 
a.) 5 or where the bequest is by an unmarried man or woman to his or her children,- 
that would mean iUegitimate children, because every will made by a man or woman 
is revoked by his or her marriage and, therefore, none but illegitimate children could 
by any possibility take under it, Pratt v. diaihew, 22 Beav. 328, 
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(2) Ilkcittmatc children existing at thedate of the will, including a child en 
renfre may take under ihc term children, if they are sufficiently indicated, that is to 
say, where it appears that the testator meant iltegilimate children, e. 9., where the 
bequest ts to " my natural children,** ,yfetham v. Duka of Devonshire. I P. Wms. 529 ; 

(ill. Vi.). 

(3) A bequest to fuinre illegitimate children is void, as it is against public 
policy. (Ill cii ). Hut a bequest to the child with which a woman is at the dale 
of the will pregnant is a good bequest. ( III. niV. ; Theobald on Wills, 7th Edn., p. 
rq.l). 

Reputed wHc.— In Adm.-General v. White, 13 Bom. 379. it was held that if 
the bequest indicates sufficiently the subject of the testator’s bounty, no strict proof 
of marriage will be required and the reputed wife would take, 

101. Where a will purports to make two bequests to the 
same person, and a question arises whether the 
ituiMof con«true. tcstator intended to make the second bequest 
)«"ts^io”m&ke ^two of addition to the first ; if there is 

beqwtstoslrae p^- nothing in the Will to show what he intended, the 
following rules shall have effect in determining the 
construction to be put upon the will : — 

(rt) If the same specific thing is bequeathed twice to the same 
legatee in the same ivill or in the will and again in the 
codicil, he is entitled to receive that specific thing only. 

( 6 ) Where one and the same will or one and the same codicil 
purports to make, in two places, a bequest to the same 
person of the same quantity or amount of anything, he 
shall be entitled to one such legacy only. 

■ • (c)_ Where two legacies of unequal, amount are given to the 

same person in the same will, or in the same codicil, the 
legatee is entitled to both. 

(rf) Where two legacies, whether equal or unequal in amount, 
are given to the same legatee, one-by a will and the other 
by a codicil, or each by a different codicil, the legatee is 
entitled to both legacies. 

’ Explanation. — In clauses (a) 'to (rf) of this’ section, the word 
“ will ” does not include a codicil. 

lUuatralions. 

(0 A, having tea sbares, ftnd no more, ia tbelinpeml Bank of India, made his will 
which contains near its commencement the words ** I bequeath my ten sharea in the Imperial 
Bank of India to B. " After other bequests, the will concludes with the words "and I 
bequeath my ten shares in the Imperial Bank of India to 6. ’* B is entitled simply to receive 
A‘s ten shares in the Imperial Bank of India. . 

'5 
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(I'O A, haviiiR one diamond ring, which rnts given him by D, bequeaths to C the 
diamond ring which was given by B. A afterwards made a codicil to his will, and thereby, 
after giving other legacies, he bequeathed to G the diamond ting which was given him by B. 
C can claim nothing except the diamond ring which was given to A by G. 

(ill) A, by his will, bequeaths to B the eum of 5,000 rupees and afterwards in the 
same will repeats the bequest in the same words. B is entitled to one legacy of 5,000 rupees 
only. 

(a) A, by his will, bequeaths to B the eum of 5,000 rupees and afterwards in the 
same will bequeaths to B the sum of 6,000 rupees B ia entitled to receive 11,000 rupees. 

(ti) A, by hie will, bequeaths to B 5,000 rupees and by a codicil to the will bo 
bequeaths to him 5,000 rupees. B is entitled to receive 10,000 rupees 

(vi) A, by one codicil to his wilt, bequeaths to B 5000 rupees and by another codicil 
bequeaths to him 6,000 rupees. B is entitled to receive 11,000 rupees. 

(vti) A, by his will, bequeaths “ 500 rupees to B because she was my nurse," and in 
another part of the will bequeaths 500 rupees to B ** because she went to England with my 
children." B is entitled to receive 1,000 rupees. 

(viii) A, by hia will, bequeaths to B the sum of 5,000 rupees and also, in another part- 
of the will, an annuity of 400 rupees. B is entitled to both legacies. 

(t'x) A, by his will, bequeaths to B the sum of 5,000 rupees and also bequeaths to him 
theeumofS.OOOrupeesifheshallattaintbeageoflS. B is entitled absolutely to one sum 
of 5,000 rupees, and tslces a contingeot interest in another sum of 5,000 rupees. 

{Thuisaec.SSof the Succession Act X of IS95, It applies to Hindus vithin the 
territories mentioned in sec. 57. t.e.to Hindus/ormerli/ governed 5y the Hindu Wills Act ). 

COMMENTARY. 

Cumulative Legacies.— Where the testator has twice bequeathed a legacy to 
the same person, It becomes a question whether the legatee be entitled to both or 
only one, *. e., whether the second legacy shall be regarded as merely a repetition of 
the prior bequest, or whether it shall be construed as an additional bounty and 
cumulafivs to the former benefit. On this point the intention of the testator is the 
rule of construction. 

If there is nothing in the will to show what the testator intended, the following 
rules of construction are laid down in the Act. 

(1) If the same specilfc fAing, c. p., a watch or a ring, is bequeathed twice to 
the same legatee in the same will or in the will and again in a codicil, the legatee 
receives only that specific thing. 

( 2 ) ’ Where two legacies orgaonfilp of epual amount are bequeathed to the 
same legatee in one and the same instrument the second bequest is a mere repetition 
and the legatee is entitled to one such legacy. 

(3) Where two legacies of guanfifj/ of unejuof amount are given to the same 

person in the same instrumcnf, the legatee is entitled to both. 

( 4 ) Where two legacies of quantity, whether of equal or unequal amount, are 
given to the same person bij different tnafrumenf. t. one by will and the other by 
a codicil, the legatee is entitled to both. 



S. 102-103] TMn INDIAN SUCCESSION ACT. u$ 

When is parol evidence admvwvblt to show whether the testator intended to 
civc two legacies or only one legacy ? The rules as to sub3ti> 
tulional or cumulative gifts are rules of presumption rather 
than rules of construction and parol evidence is admissible to 
rebut the presumption. It is admissible when the Court raises the presumption 
against double legacies, to show that the testator intended the legatee fo taX;e6ofA. 
t. e., in support of th« appireni intention of the mil. But where the Court does not 
raise the presumption parol evidence is not admissible to show that the testator 
intended the legatee to take one only, for that is in opposition to the will, Hooley v. 
Hatton. 2 White and Tudors L. C. 321, l Bro. C. C. 190. 

In many cases the will or codicil affords intrinsic evidence that the second gift 
was intended as a mere substitution for the first. So, also, if in two instruments the 
legacies are not given aimplieiter, but the motive of the gift is expressed, and the 
tame sum is given, if the motive is difierent the legacies will be cumulative, (111. 
I’ii ). Again, where one legacy is given generally and the other for an express pur- 
pose or is contingent, the legacies will be cumulative (ill. tr.), and also where the 
legacies are not ejusdem generis, «. p , if an annuity and a sum of money are given 
the legacies will be cumulative. (III. t'tii.). 

Cumulative and substitutional legacies are subject to the same incidents as the 
original legacies, t, as regards vesting, lapse, etc. 

102* A residuarylegateemay be cpnstituted 
Constitution of resi- by any words that show an intention on.t^ part of 
duary isgstee. the testatOT that the person designated shall take 
the surplus or re^due of his property. 

Iltustratlont. 

(0 A maVes bsr will, consisting of several testaraentary papers, in one of which are 
contained the following words:— '*1 think there will be something left, after all funeral ex- 
penses, etc., to give to B, now at school, towards equipping him to any profession he may 
hereafter be appointed to.” B Is constituted residuary legatee. 

( tt 1 A makes his will, with the following passage at the end of it : — ” I believe there 
will be found sufficient in my banker's bands to defny and discharge my debts, which I 
hereby desire B to do, and keep the teeidue for her own use and pleasure.” B Is constituted 
Vho TeeVduary legatee. 

(m) A bequeaths all his property to B, exespt certain stocks and funds, which he 
bequeaths to C. B is the residuary legatee. 

(This is sec. SH of the Sueeessicn JielXofl86S, It applies to Hindus within the 
ierrttories mentioned in see. 67, i.e, to Hindus formerty governed by the Hindu Wills .Act). 

103. Under a residuary bequest, thelegatee 
reS??‘TeX‘‘S to all property belonging to the testator 

titled. at the time of his death, of which he has not made 

any other testamentary disposition which is capable 
of taking effect. 

lUastration. 

A by his will bequeaths certain legacies, of which one is void under section llS, and 

another lapses by the death of the legatee. Be bequeaths the residue of his property to 
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After ihe date of hla will A purchases a tamindari, which belongs to him at the time of his 
death. B is entitled to the two legacies and the zsniindari as part of the residue. 

{Tkisi$ sec. DO of the Succession Act X of ISCS. Tt applies to Hindus within ihe 
territories mentioned in sec. 67, i, e , to Hindus formerly governed by the Hindu iVtlls Act). 


COAIAIENTARY. 

The Residuary Legatee.— No particular words are necessary to constitute a 
residuary legatee It is sufficient if the intention of the testator be expressed that 
the surplus or residue of his estate shall be taken by the person or persons desig- 
nated, v Adm,'Generat,^C‘ W. N. 321 » Afanoromo v. Halt Charan,$l 

Cal. l66, €. ff., a testator bequeaths to A “the rest of my property,” or “ the remain- 
der of my property,” or the residue of my property,” or even simply “ I leave to A" 
(without stating what was left), these words will constitute A the residuary legatee. 
Even the words et cetera when not construed ejusdem generis are held to pass the 
whole residuary estate, Chapman v. Chapman, (1877) 4 Ch. D. 80O; Ashutoshv. 
Doorga Churn, 5 Cal. 438. 6 I. A. 182. The words *' surplus ” and “residue” both 
have identical meaning. “ Surplus ” means that which is left over, “ residue " means 
that which is left, Chapman v. Brown. 6 Ves. 404 J Dwarkanath v, Burroda Persaud, 
4 Cal. 443. The words money, goods, chattels, estate, and effects will also pass the 
residue, if not confined to things ejusdem generis (See also Williams on Execu- 
tors, lOth Edn. pp. 1196-1197 as to what words will and what words will not convey 
tlie residue. See also illustrations to sec. 102). See In Be Bustomji F. Lentin, 
22 60m. L. R. 355 * 

Gift of the residue may be the gift of a particular residue or may be of a 
Particular and seoeral residue. A particular residue is the residue of a 
General residue. particular portion of the testator's property, e. g., if a testator 
disposes of a part of bis land at X to A and the residue of that 
land , to B, the bequest to B is the bequest of a particular residue and will not carry 
any portion of the general residue. 

A general residuary gift passes every thing not disposed of, whether the 
testator has not attempted to dispose of it, or whether the dis- 
^Vhst passes under position fails by lapse or any other event. If a testator in the 
bequest”* residuary gj^gg jj,g ^njginder of his property to A and makes 

B his residuary legatee, B will take only lapsed legacies, Be 
J'essop, II Ir. Cb. 424 ; Davis v. Sennet, 30 B. 226. 

Hindus.— In construing the wills of Hindus care should be taken. The 
residuary clause in the form in which it appears in English wills is unknown and 
unless a testator has expressed a clear intention to give everything undisposed of to 
the residuary legatee, the legatee will not be entitled to it, Kunthalammal v. 
Suryaprahasaroya, 38 Mad. IO96, 

Property to which a Residuary Legatee is entitled.— A residuary 
legatee is entitled to all property belonging to the testator at the time of his death 
of which he has not made any testamentarydisposifion wAicA is capable of taking 
effect, Fanindra v. Adm.’Oeneral,6C.'Vf.N.$2l; Dioarkanath v. Burroda Persaud, 
4 Cal 442 barefoot, 26 Mad. 433. In other words, he is entitled to 

whatever may fall into the residue after the making of the will, by lapse, invalid 
•disposition, or other accident, or by acquirement subsequent to the date of the will. 
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(See ill. sec. 103). A residuary bequest canies not only everythlnR not disposed of 
but cverythinR that in the event turns out not to be disposed of, c. f., where a testator 
bequeaths all his estate, except money laid out in stocl*. mortgage, etc., to A 
and the money in stock and on mortgages to B and B dies before the testatot 
so that the gift to him lapses. A will take under the residuary bequest the property 
given to B. Erunt » . Janfs, 2 Coll. 5t6. But If the testator has shown some inten- 
tion with regard to the excepted property inconsistent with its ever falling into the 
residue, effect must be given to that intention, Jairim v. Kesaoirjee, 4 Bom. L. 
R. SS 5 Rof example, A on board a ship made his will and gave to his mother, 
if alive, his gold rings, buttons, and chest of clothes, and to hts executor who was on 
board with him his red box, arrack, and all fAin^s not btf ore bequeathed; and at 
the time of his death A was entitled to leasehold estate by the death of his father of 
bis right to which he was ignorant, the executor will not be entitled to the leasehold 
estate. Cook v. OakJej/, 1 P. Wras. 302. (See Williams on Executors, loth Edn., pp. 
1155-1204). 

A residuary legatee is entitled to the property over which the testator has a 
general power of appointment and which the testator has ineffectually attempted to 
appoint, e. ff., a testatrix, having a power of appointment over a sum of stock, ap- 
pointed the stocks to her sons A and B, and she left the residue of her property to 
A. B died before her. It was held that A was entitled as residuary legatee to the 
share intended for B, Spooner's Trusts, 2 Sim. (N. S.) I29. 

Rights of the Residuary Legatee.— **A residuary legatee has a right to 
Insist that in the course of the 6rst year after the testator's death the executor shall, If 
it be possible, pay the debts, legacies, and funeral and testamentary expenses so that 
the clear residue may be ascertained and paid over to him. In order to effect this 
object it is the duty of the executor to sell the estate or at all events so much of it as 
is required for the payment of debts, legacies and funeral and testamentary 
expenses," and to ascertain the clear residue as soon as possible, Wightwick v. 
iorrf, 6 H. L. C. 217. 

The executor would not be justified (though he may be entitled) in selling more 
than sufficient to pay debts, legacies, and funeral and testamentary expenses in the 
case of a residuary legatee being absolutely entitled to the residue. (See observa- 
Vions of Lord Cairns in Cooper v. Cooper, L. R. 7 H. L. 53), 

104, If a legacy is given in general terms without’specifying 
the time when it is to be paid, the legatee has a 
legacy * in^ general interest in it from the day of the death of 

terms. the testator, and, if he dies without having received 

it, it shall pass to his representatives. 

( This IS see. $i of the Succession Act X of tSSS. Jt appttea to Hindus tciMin the 
territories mentioned in sec. 67, i. e.. to Hindus formerly governed by the Hindu IVills Act ). 

COMMENTARY. . ■ 

Time of Vesting of Legacies.— This section and section II9 treat the subject 
■of the vesting of legacies. This section pipvsdes for vesting when there is no time 
fixed. Sec. 1 19 treats of the subject of vesting when the legacy is payable at some time 
later than the death of the testator. Under this section legacies given in general 
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without specifying the time when the same should be paid vest in the legatee from 
the day of the testator's death, and in the event of the legatee dying after the 
testator but without receiving the legacy, his representatives shall be entitled to 
receive it. Unless, therefore, there is an intention to the contrary a legatee acquires 
a vested interest in the legacy given in general terms from the day of the death of 
the testator which interest is transmissible to his legal representatives in the event 
ofthe death of the legatee after the testator’s death without receiving the legacy, 
though the rule is that the legacies are not payable until after the expiration of one 
year after the testator’s death, (sec. 337). But when a future time is prescribed 
for the payment of the legacy, the legacy will not vest in the legatee until that time 
arrives. (For further observations on this subject see secs, 1 19-120). A legacy vested 
under this section is divested by the legatee disclaiming the legacy, Lakshmamma v. 
liatnamma, 38 Mad. 474. 

105. (I) If the legatee does not survive the testator, the 
legacy cannot take effect, but shall lapse and form 
residue of the testator's property, unless 
it appears by the will that the testator intended that 
it should go to some other person. 

( 2 ) In order to entitle the representatives of the legatee to 
receive the legacy, it must be proved that he survived the testator. 

Uluttraiiona, 

(0 The testator bequoaths to B ** 500 rupees which B owes me.” B dies before the 
testator ] the legacy lapses. 

(ft) A bequest is made to A and bis children. A dies before the testator, or happens 
to be dead when tlie will is made. The legacy to A end his children lapses. 

(/fO A legacy is given to A. Bod, in case of his dying before the testator, to B. A 
dies before the testator. The legacy goee to B. 

, , (to) A sum of money is bequeathed to A for life, and after his death to B. A dies in 
the lifetime of the testator ; B surTtves the testator. The bequest to B takes effect. 

I I (v) A sum of money is bequeathed to A on bis completing his eighteeath year, and 
la case he should die before he completes bis eighteeatb year, toB A completes his eigh- 
teenth year, and dies in the lifetime of the testator. The legacy to A lapses and the bequest 
to B does not take effect 

• . ‘(vi) The testator and the legatee perished in the same shipwreck. There is no 

evidence to show which died first. The legacy lapses. 

{This is see. BS o/the Succession Act X of lS6%. It applies to Hindus within the ter- 
ntories mentioned in see. 67, i. e., to Hindus formerlg governed bg the Hindu Wills Act with 
this addition that the words "son." "sons.’' "child" and "children” shall be deemed to 
include an adopted child ; andtheword "grand-children" shall be deemed to include the 
children whether adopted or natural born of a child whether adopted or nafaraf 6orn, and the 
expression “daughter-in-law" shall be deemed to include the wife of an adopted eon, see 
Schedule 111.. Cl, 6.) 

COMMENTARY. 

lit what Cases a Legacy Lapses.— If the legatee does not survive the tes- 
tator, the legacy cannot take effect, in technical terras, the legacy lapses, and will 
form a part of the residue ; the executors or administrators of the legatee cannot 
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demand the same. Even when the legacy U given to a man and his executors, 
administrators, and assigns, if the legatee dies before the testator, the legacy lapses, 
S/fiot V. i)arcnport, l P. Wms. 83. So also if the legatee happens to be dead 
before the making of the will, the legacy will lapse, (III. th). Where the testator 
and the legatee die together, «. g., when both are drowned in the same ship and it is 
not proved who survived the other, the legacy will lapse. (See ill. vi.). In order 
to entitle the representatives of the legatee to receive the legacy, it must be proved 
that he survived the testator, and the onus of proof will be on the representatives. 
Mot only a legacy but also a bequest to a debtor of the debt due from him will lapse 
like any other legacy, if the debtor does not survive the testator. (III. 1.}. 

In BacAmnn v. Bachman ,6 All. 583 a testator directed his executors to sell 
and convert hts property into money and to divide the same among several named 
legatees when they should attain 21 in case of males hnd in case of females when 
they attained that age or married. One of the legatees who had attained 21 died five 
months after the death of the testator leaving issue. Held, legacy vested in the 
deceased legatee and the issue were entitled to it. 

The doctrine of lapse applies to contingent legacies (see ill. r.) and also to 
charities, In re liymer, Rs/mer v. Stanfield, (1895) I Ch. 19 , In the case of a 
contingent legacy U will lapse on the death of the legatee before the testator whether 
the contingency does or does not happen and the gift over will lake effect, Willing v, 
5 aine, 3 P. W, II3. 

Exceptions.— A legacy will not lapse in the following cases 

(<s) If there is an express intention to the contrary. , 

ib) If a legacy is given to two persons jointly and one dies before the testator 
the other takes the whole (sec. 106). 

(e) Where the bequest is to a child or lineal descendants of the testator, 
(sec. 109I. 

(d) Where the bequest is to a class, (sec. lU). 

(e) Where the bequest is to a trustee for another and the trustee dies before 
the testator the bequest does not lapse, (sec.'lio). 

(/) Where the bequest is to charity, and there is a general charitable'inten- 
tion, the bequest will be applied cypris. 

Examples. 

(1) A bequeaths to B Rs. 500 sod also directs that a debt of Rs. 200 due to A from B 
should not be demanded by his executors as he released B from the debt. B dies before A. 
The legacy of Rs. 500 lapses. As to the debt of Ra. 200 the question is whether it was a 
release or a legacy, and it was held that it was a legacy which had also lapsed, UaUland v. 
Adair, 3 Ves. 231, with facts slightly altered. (III. f. ). 

(2) A legacy is giren to A and his executors, administrators, and assigns. A dies 
before the testator. The legacy lapses, Elliot r. Davenport, 1 P. \7ms. 83. 

(3) A legacy is given “to A or bis represeatatiTes,” or “ to Aoe his heirs.” A dies 
before the testator. The legacy wiU not lapse; the word "or “generally implies a eubstitu* 
tioQ so as to prevent a lapse, CftUings v. ifeDermott, 2 U. and K. 69. 

(4) A legacy is given to trustees {n trust for O for life and in case G should die in the 
lifetime of her husband, sa she should apptnnt and in default of appointment to her children ; 
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but if she should survive her husband then to her absolutely. Geutri^ed her husband but 
died in the lifetime of the testator. The legacy to G lapses and the children of O are not 
entitled, CoKAor^s T. OougA,3Bro C. C. 394 (See ill. v., see. 105 ). 

, (5) A testator bequeathed a sum of money to his wife for life and after her death to A 
absolutely if he should be liring at her decease, and If not, to A’s son ; A outlived the wife but 
died in the testator’s lifetime. It was held the legacy to A lapsed and that the gift to bis son 
did not take effect, Williams t. Jones, 1 Russ. Ch. 517. 

(6) A legacy was given in trust for Sarah until she attained majority and then to pay 
the same to her But if she should die a minor leaving n child or children then in trust for 
such child or children and in default of children toother persons. Sarah attained majority 
and married , but she died in the lifetime of the testator, leaving two children, IFeld, that the 
legacy lapsed and the children were not entitled, Doo r. Brabant, 3 Bro. C. C. 393. 

Intention to the Contrary. — In order to prevent lapse the testator 
must not only express that the legacy shall not lapse if the legatee dies in his life- 
time but he must give the legacy to some other person, Siblej/ v. Cook, 3 Atk. 572 ; 
Broicne v. Hope, L. R. 14 Eq. 343 ; Ward v Grey, 26 Beav. 485 ; In re Smilh, 
Prada v. Vandroy, (1916) 2 Ch. 368; Oamtni v. Barefoot, 26 Mad. 433. (See ill. 
*»(.,& t«.). A mere declaration that the legacy shall not lapse is not effectual to 
prevent lapse, if the legatee die in the lifetime of the testator, and even a declaration 
that the legacy shall vest from the date of the will has been held not sufficient to 
prevent a lapse, Browne v. Hope, supra. But where a bequest is “to A or his 
heirs ” or “ to A or his issue," the word ** or ” Is construed as substitutional so as to 
prevent a lapse, Gittinffs v. AfcDermott, 2 M. & K. 69. 

In case of a legacy to a legatee for life with remainder to another legatee, If the 
tenant for life dies before the testator, the remainder over takes effect upon the death 
of the testator. (Ill, fr.). So, if a legacy be given to A on his completing the 
eighteenth year with a limitation over to B if A should die before completing the 
eighteenth year and A dies m the lifetime of the testator under the prescribed age, 
the legacy over to B does not lapse but will take effect. (See Miller v. Warren, 2 
Vern. 207, and other cases cited in foot-note g Williams on Executors, loth Edn., 
p, 967). But the rule is different when A dies in the lifetime of the testator but 
after completing his eighteenth year. In such a case every part of the bequest 
lapses, *. the legacy to A. lapses and the legacy to B also does not take effect. 
See ill. V.). 

Legacy does not 106. If a legacy is given to two persons 
ioinV ‘u?ateef and one of them dies before the testator, 

^foie testator. ^ the Other legatee takes the whole. 

t , Jiluslration, * 

' ' The legacy is simply to A and B. A dies before the testator. , B takes the legacy. 

[This is sec. 93 of the Succession Act X of 1 SC 5 . It applies to Hindus uithin the 
territories mentioned in sec. 37 , i e , to Hindus formerly governed by the Hindu Wi/fs Act.) 

107. If a legacy is given to legatees in words which show 
that the testator intended to give them distinct 
if ^ny legatee dies before the 
tention^to give dutinct testator, SO miich of the legacy as was intended for 
shares. him shall fall into the residue of the testator’s 

property. 
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k Bum of mone}' Is beqUBstbed to At D and C, to be equalljr dirided amons them. A 
diBs before the tettator. B and G will only take ro much as they ttouM have bad if 'A had 
fuiriTed the teatator. 

(TAu f» »fc. P/ 0 / fAe Succttsion Act X 0 / ISG5, It to /TincfustfifAfn fAe 

ffmfonV* nenfionrtf in ser £7, i. e., fo Iltndut formerly goiernti by the Hindu H'lffs AeO. 

COMMENTARV. 

Sec. 106 deals with a bequest to persons as Joint tenants: sec. 107 with a be- 
quest to persons as tenants- 1 n-common. The essential characteristics of a Joint 
tenancy are (1) unity of possession, (2) unity of interest, (3) unity of title and (4) 
unity of the time of commencement of title. A tenancy in common has only unity 
of possession. 

Bequest to loint tenants. — ^This is eTceplion (t) to the doctrine of lapse. If 
a legacy be given to two persons jotnf/ir, and one of them dies before the testator, 
the other legatee takes the whole, and so also, if the bequest is to several persons 
as joint tenants, the share of any one that dies will not lapse but will go to the 
survivor or survivors, Afamvhai v. Do$sa Uorarjee, 15 Bom. 443. , Again accord- 
ing to the principle of ITumphrey v. Taytcttr, I Ambl. 136, 'Tf an, estate is limited 
to two jointly, the one capable of taking, the other not, he who is capable takes the 
fwhole.” See Singh v. SUa Sam, 16 Cal/ 677 (P. C.), Ifr I.- A. 44. In 
‘ Arakal v. Domingo, 34 Mad. 80 it was held that where there' are 'no words in an 
instrument of gift of property to several persons indicating an intention to create 
tenancies in common there is a presumption that the ’donees take the property as 
joint tenants, see also, Jairam v. Kuverbai, 9 Bom. 491. But if the bequest be to 
several persons as tenantS'In-common. in other words where distinct shares are 
given to the legatees, the share of the deceased shall not go to, the survivors but 
shall lapse and form a’pan of the residue. A simple money legacy to A and .B 
without mote is a joint tenancy, Crooke y. De Vandes, 9 ,Ves. 197; .see ' also 
Nayroji M. Wadta v. Perotbai, 23 Bom. 80 ; Francis Ohosal v. Oahri Ohosal, 31 
Bom. 25. Also a legacy given to a husband and wife without more will create a joint 
tenancy, J?e March, 27 C. D. yydinada .y, Nagammal, ll Mad. 258. This 
case, however, is overruled by Jogesxoar vi Ram'Chund, 23 I. A. 37. But as equity 
' 'leans against joint tenancy a slight indication' in' the will, 'that )the legatees shall 
take separate share Will prevent the application of this rule, e. p., 'where the legacy 
is to A and B, ",share-and share alike.” {.Heathe T.'fleatAe.'Z ■Atld*i22,'contra, 
Lakshmibai v. Oanpat; 4iBom. H, C. R* 150, O. C. J.’ in- appeal 5 Bom'.* H. C.'R. 

• l28)ior '? in 'equal I shares,” (Ha?* Prasid V.' Bufcfitfeef, 37 Ali.'24l j’Jrdten'v. 

. • Oakshoit, 24 Beav. 254) Or ” respectively,” . {.Heathe v. Heathe, supra) 'or “ between 

them” (LosAbrooi V. Coefc, 4' Mer, 70 )« See also Oopi'^.'Musammat-Jaldhdra, 
33 A 11.-41 where a Hindu bequeathed the whole of his property to his twotmarried 
< daughters without specification of shares and it was -held, ■ following the' Privy 
' Council case, Jagestoar Haratn Deo ▼. Sam. Chund Dutt, 23 I. A. 37 that tne 
' estate taken by the legatees was a tenancy in common and not a joint tenancy. See 

• also Sam Piari V, Krishna Pidri, 43' All. 60O; Har-Prasad v.‘ Sukhdevi, 37 All. 

’ 24i;Hirafca» V. iofcsAmfbaf, II Bom. 573* ' I i> < ■ ' •''' 

16 • 
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Where a legacy is given to A and B "to be equally divided between them or 
the survivor of them” the survivorship is to be referred to the 
• Rule period of division, ». if there is no previous bequest then the 

hKorcow. 4 Aiadd.ia. testator. And if A and B survive the testator 

they take the bequest as tenants.in-comraon in equal shares and on. the death of 
either A or B thereafter the share of the one so dying will not go to the survivor. 
But if A dies before the testator and B survives the testator, the bequest will go to 
B. ( 111 . sec. 125). If a previous life estate is given, the period of division is the 
death of the tenant for life. If the tenant for life dies in the testator’s lifetime, the 
survivors are 6xed at the testator’s death, Daniell v. Daniell, 6 Ves. 297. In 
Camini v. Barefoot, 26 Mad. 433, a testator devised a certain property to his wife 
for life and then to his children J, C and F, or the survivors or survivor of them. J 
attested the will. On the death of the wife F. brought a suit claiming a moiety of 
the property as J was debarred from taking the gift. It was held that J’s share had 
lapsed and fell into the residue and did not augment the share of C and F. (The 
subject of*' Survivorship" is further treated under sec. 125). 

Bequest to a class.'^Where the bequest is to a class of persons as tenant* 
in-common the share of any member of the class who predeceases the testator does 
not lapse but goes to the other members of the class. Where the bequest is to 
several named persons as tenants-in-comroon, the shares of any who die before the 
testator lapse. Page v. Page, 2 P. Wms. 489. 

10S« Where a share which lapses is a part of the wneral 
Wh„ia,..d.h.r. by the will, that share shall go 

goes as undisposed of. as UndlSpOSed Ol. 

Illustration. 

The testator bequeaths the residue of bis estate to A, B and C, to be equally divided 
between them. A dies before tbe testator. His one-tbird of the residue goes as un- 
" disposed of. 

, (This is see. 9$ of the Succession Act X of ises. It applies to .Hindus uiithin the 

. territories mentioned in sec. 61, 1, e., to Hindus formerlp governed by the Hindu Wills Act ). 

commentary. 

Under sec. 103 a legacy that lapses will form a part of the residue and will go to 
- the residuary legatee. This section comes into operation when the residue itself lapses 
, by the dea^ of the residuary legatee before the testator or in any other manner. 
.'Where the residue is undisposed of or'Iapses it will' go as an intestacy and be 
divided amongst the next-of-kin of the deceased and all the next-of-kin will share 
in spite of the fact of any one being expressly excluded by the will, Toolseydas v. 
Premii, 13 Bom. 6 t ; plrasha v. Jerhai, 4 Bora, 537 ; JbAnson v. Johnson, 4 Beav. 
1 318. If the residue that lapses is of a particular residue, it will fall into the general 

• residue.’ When there are several residuary legatees and the residue is given to them 

• as ’tenants-in-common the share of any one, who dies in the testator’s lifetime, will 
. lapse and will not accrue in augmentation of the remaining parts as a residue of a 

residue but will devolve as undisposed of, when a bequest is declared void and there 
is no disposition of residue it would be dealt with under this section, JidmrOeneral 
V, Lazar, 4 Mad. 244, _ 
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109 , Where a bequest has been made to any child or other 
lineal descendant of the testator, and the legatee 
tMor’s lifetime of the testator, but any Jineal 

descendant does not descendant of liis sumves the testator, tlie bequest 
tesiatoPsVueiirar ®hall not lapsc, but shall take effect as if the death 
of the legatee had happened immediately after the 
death of the testator, unless a contrary intention appears by the will. 

JUu$lration. 

A mik«s his will, by nbich h« bequoaths s sum of nionsy to bis son, B, /or bis own 
absolute use and benefit. B dies before A, leaving a son, C, who surrlres A, and hsviog 
made his will whereby he bequeaths all hie property to hie widow, D. The money goes to D. 

(This it tee. fid of the Succession Act X of iSdS, II applies to Hindus tcithin the 
terntories inentiOffed In tee. ST, i. to JfinJue/ormrrIy povernrd by lAe ^ndit B^iie Act, 
ifitA Mie addition that the cconfs "eon.” “tons." “ child “ atul "cAiWrcn ”*AaI/ be deemed to 
include an adopted child, and the mord “ffrand-ehildren" shall be deemed to include the 
children icAcfAcr adopted or natural born of a child tchether adopted or nsturaf born and the 
txpression'‘daughler'in4aw'' shall be deemed to include the wife of on adopted ton. Bee 
.Schedule i\i,c\.S). 

COMMENTARY. 

This section is exception (c) to the doctrine of lapse. Where a bequest is made 
to any child or other lineal descendant of the testator and the legatee dies in the 
testator's lifetime, but any lineal descendant of bis survives the testator, the bequest 
does not lapse, but takes effect as if the legatee had survived the testator, unless 
there is a contrary intention. This section does not substitute for the predeceased, 
legatee the lineal descendant whose existence is the event or condition which excludes 
the lapse, but gives the legacy to him absolutely as though he had survived the 
testator, and it is therefore disposable by the will of the legatee. (See ill.}, ./bAn' 
son V. Johnson, 3 Hare, 157.- Further the expression used is “lineal descendant.", 
Therefore it does not extend to any other heir of the deceased legatee, ifamamiroMam • 
V, JJonffanalfian, 24 Mad. 299. To prevent lapse under this section it is not neces- 
sary that the lineal descendant who is alive at the death of the testator, should be 
the same lineal descendant who was alive at the death of the legatee. It Is sufScient 
that any lineal descendant, e.g., a graodebild of the legatee, should be in existence 
at the death of the testator, la the goods of ParTter, I Sw. &Tr. S 2 J. Further 
the legacy will not go to the lineal descendant of the child of the testator but will be 
deemed to belong to the predeceased child of the testator and will go to all his heirs 
if he has died intestate or will belong to those under his will if he has died leaving a 
will, see illustration. 

Examples. 

(1) A father by his will bequeathed bis house to his son and the son died in his 
father's lifetime leering issue and leaving a will by which be bequeathed all his estate and 
effects to his /alAer. f/efd, that by virtue of see. 23 of the English Wilis Act corresponding 
to eec. 109 of the Succession' Act the house passed under the father'e will to the son absolutely 
and as the son must be deemed to bare aotvivedhla father, the devise under the son's will 
failed and there was an intestacy in respect of It, Be ffenster,!^ C. D. 612. 

(2) A testator gave Fs. 6.000 to hia eon’s daughter J. The testator died in 1891. J 
died in 1879 leariog a child B. B sued to recover the legacy. Held, J was io point of law in 
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Where a legacy Is given to A and B "to be equally divided between them or 
the survivor of them” the survivorship is to be referred to the 
• Kule In Grippe v. perjoj of division. ». e.. if there is no previous bequest then the 
^ ’ a . . of the testator. And if A and B survive the testator 

they take the bequest as tenants*in'-common in equal shares and on the death of 
cither A or B thereafter the share of the one so dying will not go to the survivor. 
But if A dies before the testator and B survives the testator, the bequest will go to 
B. (111 . sec. 125). If a previous life estate is given, the period of division is the 
death of the tenant for life. If the tenant for life dies in the testator’s lifetime, the 
survivors are fixed at the testator’s death, Daniell v. Daniell, 6 Ves. 297. In 
Camini v. Barefoot, 26 Mad. 433, a testator devised a certain property to his wife 
for life and then to his children J, C and F, or the survivors or survivor of them. J 
attested the will. On the death of the wife F. brought a suit claiming a moiety of 
the property as J was debarred from taking the gift. It was held that J's share had 
lapsed and fell into the residue and did not augment the share of C and F, (The 
subject of " Survivorship " is further treated under sec. I2S). 

Bequest to a class.— Where the bequest is to a class of persons as tenant- 
in-common the share of any member of the class who predeceases the testator does 
not lapse but goes to the other members of the class. Where the bequest is to 
several named persons as tenants-in-coromoo, the shares of any who die before the 
testator lapse, Page v. Page, 2 P. Wms. 489. 

108. Where a share which lapses is a part of the general 
Wh,nu,..d.ha,. bequeathed by the will, that share shall go 

goes as undisposed of. *13 Unuisposeo Of. 

Itliutration. 

The testator bequeaths the residue of bis estate to A, B and C, to be equally divided 
between them. A dies before the testator. His one-third of the residue goes as un* 
' disposed of. 

, (This is sec. $S of the Succession Act X 0/ ises. It applies to Hindus mthin the 
territories mentioned in sec. S7, t. e., to Hindus formerlg governed bp the Hindu With Act ). 

' , ... COMMENTARY. 

Under sec. 103 a legacy that lapses will form a part of the residue and will go to 

• the residuary legatee. This section comes into operation when the residue itself lapses 
, by the death of the residuary legatee before the testator or in any other manner. 
•Where the residue is undisposed of or'lapses it will' go as an intestacy and be 
divided amongst the next-of-kin of the' deceased and all the next-of-kin will share 

• in spite of the fact of any one being expressly excluded by the will, Toolseydas v. 
Premji. I3 Bom. 61 ; Urasha v. Jerbai, 4 Bom. 537 ; Johnson v. Johnson, 4 Beav. 

I 3 t 8. If the residue that lapses is ofa particular residue, it will fall into the. general 

• residue. When there are several residuary legatees and the residue is given to them 
-as tenants-in-common the share of any one, who dies in the testator's lifetime, will 

lapse and will not accrue in augmentation of the remaining parts as a residue of a 
residue but will devolve as undisposed of, when a bequest is declared void and there 
is no disposition of residue it would be dealt with under this section, 4.dm,.-0cneral 
V, Lagar, 4 Mad. 244, 
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109 . Where a bequest has been made to any child or other 
lineal descendant of the testator, and the legatee 
dies in the lifetime of the testator, but any lineal 
descendant of his survives the testator, the bequest 
shall not lapse, but shall take effect as if the death 
of the legatee had happened immediately after the 
death of the testator, unless a contrary intention appears by the will. 

Illustration. 

A makes his will, by which he bequeaths a sum of reoney to his son, B. for bis own 
absolute use and benefit. B dies before A. leating a eon, C, who survives A. and bsving 
made his will whereby be bequeaths all his property to bis widow, D. The money goes to D. 

(T^is i$ see- 96 of the Succession Act X of 18S5. It applies to Hindus within the 
femtom* meatioaed in see, 67, *, e„ to Ihndas/ormertu governed bi/ the Hindu IViils Act, 
with this addition that the words “son" " sons." "child" and “ children' ' shall be deemed to 
include an adopted child, and the tQord "ffrand-ehildren" shall be deemed to include the 
children whether adopted or natural born of a child whether adopted or natural born and the 
expression "daughter~in-law" shall be deemed to include the wife of an adopted son. See 
^Schedule Hi , cf. £)> 

COAtMENTARY. 

This section is exception (e) to the doctrine of lapse. Where a bequest is made 
to any child or other (ineat descendant of the testator and the legatee dies in the 
testator’s lifetime, but any Uneal descendant of his survives the testator, the bequest 
does not lapse, but takes effect as if the legatee had survived the testator, unless 
there is a contrary intention. This section does not substitute for the predeceased, 
legatee the lineal descendant whose existence is the event or condition which excludes 
the lapse, but gives the legacy to him absolutely as though he had survived the 
testator, and it is therefore disposable by the will of the legatee. (See ill.}, 
son V. Johnson, 3 Hare, 157.- Further the expression used is "lineal descendant.". 
Therefore it does not extend to any other heir of the deceased legatee, i?omamt rothafn 
V. Hanganathan, 24 Mad. 299. To prevent lapse under this section it is not neces- 
sary that the lineal descendant who is alive at the death of the testator, should be 
the same lineal descendant who was alive at the death of the legatee. It is sufficient 
that any Uneal descendant, e. ff., a grandchild of the legatee, should be in existence 
at the death of the testator. In the goods of Parker, i Sw. &Tr, 523. Further 
the legacy will not go to the lineal descendant of the child of the testator but will be 
deemed to belong to the predeceased child of the testator and will go to all his heirs 
U he has died intestate or will belong to those under his will If he has died leaving a 
will, see illustration. 

Examples, 

(1) A father by hU will bequeathed his house to bis son and the son died in bis 
father’s lifetime leaving issue and leaving s will by which he bequeathed all hia estate aud 
effects to his /a(A«r. Held, that by virtue of see. 33 of the English Wills Act corresponding 
to sec. 109 of the Succession'Act the house passed under the father’s will to the son absolutely 
and as the son must be deemed to have Burvived his fother, the devise under the son’s will 
tailed and there was an Intestacy in respect of it. Re Rensler, 19 C. D. 612. 

(2) A testator gave Rs. 5,000 to his eon's daughter J. The testator died in 1881. J 
died in 1879 leaving a child B. B sued to recover the legacy. Held, J was in point of law in 


When bequest to tes- 
tator's child or lineal 
descendant does not 
lapse on his death in 
testator's lifetime. 
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Where a legacy is given to A and B “to be equally divided between them or 
the survivor of them” the survivorship is to be referred to the 
• Kute in Cripps v. period of division, #. if there is no previous bequest then the 
Wolcott. 4 Madd. 15. testator. And if A and B survive the testator 

they take the bequest as tenants-in-:Common in equal shares and on. the death of 
either A or B thereafter the share of the one so dying will not go to the survivor. 
But if A dies before the testator and B survives the testator, the bequest will go to 
B. (111. i; sec. 125). If a previous life estate is given, the period of division is the 
death of the tenant for life. If the tenant for life dies in the testator’s lifetime, the 
survivors are fixed at the testator’s death, Daniell v. Daniell, 6 Ves. 297. In 
Camini v. Barefoot, 26 Mad. 433, a testator devised a certain property to his wife 
for life and then to his children J, C and F, or the survivors or survivor of them. J 
attested the will. On the death of the wife F. brought a suit claiming a moiety of 
the property as J was debarred from taking the gift. It was held that J's share had 
lapsed and fell into the residue and did not augment the share of C and F. (The 
subject of" Survivorship" is further treated under sec. 125). 

Bequest to a class.— Where the bequest is to a class of persons as tenant* 
in*common the share of any member of the class who predeceases the testator does 
not lapse but goes to the other members of the class. Where the bequest is to 
several named persons as tenants«in'Common, the shares of any who die before the 
testator lapse, Page v. Page, 2 P. Wms. 489. 


108« Where a share which lapses is a part of the general 
, . . residue bequeathed by the will, that share shall go 

When lapsed share jj Aj ...r “ 

goes as undisposed of. Undisposed Or. 


JJtustration. 

The testator beiiueatbs the residuBof his estate to A, B end C, to be equally divided 
between them. A dies before the testator. His one-third of the residue goes as un* 
' disposed of. 

(This is sec. 0/ the Succession Jet X 0/ IS 6 S. It applies to Hindus within the 
territories mentioned in sec. 67 , i, e., to Hindus formerltf governed by the Hindu Wills Act ). 

, COMMENTARY. 

‘ Under sec. lOj a legacy that lapses will form a part of the residue and will go to 

• the residuary legatee. This sectioncoroesintooperation when the residue jtselflapses 
. by the death of the residuary legatee before the testator or in any other manner. 
.'Where the residue is undisposed of or'Iapses it will go as an intestacy and be 

divided amongst the next-of»kin of the' deceased and all the next-of-kin will share 
in spite of the fact of any one bring expressly excluded by the will, Toolseydas v. 
Premjt. 1$ Bom. 6i ; Erasha v. Jerbat, 4 Bom. 537 ; Johnson -v. Johnson. 4 Beav. 
1 318. If the residue that lapses is of a particular residue, it will fall into the. 'general 

• residue. When there are several residuary legatees and the residue is given to them 

• as teoants-in-cornmon the share of any one, who dies in the testator's lifetime, will 
lapse and will not accrue in augmentation of the remaining parts as a residue of a 
, residue but will devolve as undisposed of, when a bequest is declared void and there 

is no disposition of residue it would be dealt with under this section, 4dw.»Ucneraf 
v, Lazar, 4 Mad, 244, 
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109 . Where a bequest has been made to any child or other 
lineal descendant of the testator, and the legatee 
dies in the lifetime of the testator, but any lineal 
descendant of his survives the testator, the bequest 
shall not lapse, but shall take effect as if the death 
of the legatee had happened immediately after the 
death of the testator, unless a contrary intention appears by the will. 

ttluitration. 

A makes liis mil, by which he bequeaths asum of mosey to his eon. 6, for his own 
absolute use and beseiU. B dies before A, leavins a son, C, who surtlves A. and bsTiog 
made hia will whereby he bequeaths all his property to his widow, D. The mosey goes to D. 

^2^13 ia ate 90 of the Succession Act X of 1885. It appUea to Hindua icithin the 
(emtones mentioned in see. 87, t. e., to Ifinjua fomertff governed bp the Hindu iVilla Act, 
iritA tM’s oddition iAot iAe tcorda "aon," “ tona." “child" ond “ children" ahall be deemed to 
include an adopted child, and the u}ord “grand-children" ahall be deemed to include the 
children vhethtr adopted or noturof born of a child trAelAer adopted or natural born and the 
ezpreasion'' daughter-in-law" ahall be deemed to include the wife of an adopted son. Sea 
-Schedule Hi., cl. S ). 

COMMENTARY. 

This sectloQ is exception (e) to the doctrine of lapse. Where a bequest is made 
to any child or other lineal descendant of the testator and the legatee dies in the 
testator’s lifetime, but any lineal descendant of his survives the testator, the bequest 
does not lapse, but takes effect as if the legatee had survived the testator, unless 
there is a contrary intention This section does not substitute for the predeceased > 
legatee the lineal descendant whose existence is the event or condition which excludes 
the lapse, but gives the legacy to him absolutely as though he had survived the 
testator, and it is therefore disposable by the will of the legatee. (See ill.), >/bAn* 
son V. Johnson, 3 Hare, 157. Further the expression used is "lineal descendant.*’, 
Therefore it does not extend to any other heir of the deceased legatee, Hamamiratham ■ 
V. Ranganathan, 24 Mad. 299. To prevent lapse under this section it is not neces- 
sary that the lineal descendant who Is alive at the death of the testator, should be 
the same lineal descendant who was alive at the death of the legatee. It is sufScient 
that any lineal descendant, e. g., a grandchild of the legatee, should be in existence 
at the death of the testator. In the goods of Parker, I Sw. &Tr, 523. Further 
the legacy will not go to the lineal descendant of the child of the testator but will be 
deemed to belong to the predeceased child of the testator and will go to all his heirs 
if he has died intestate or will belong to those under his will if he has died leaving a 
will, see illustration. 

Examplea. 

(1) A father by his will bequeathed bia bouse to his son and the son died in his 

father's lifetime leaving issue and lesvlog a will by which he bequeathed all hia estate and 
effects to his/a(Aer. that by virtue of see. S3 of the English Wills Act corresponding 

to sec. 109 of the Succession'Act the house passed under the father’s will to the son absolutely 
and as the son must be deemed to have survired his father, the devise under the son's will 
failed and there was an intestacy in respect of it. Re Henaler, 19 C. D. 612. 

(2) A testator gave Ba. 5,000 to bis eon’a daughter J. The testator died in 1881. J 
died in 1879 leaving a child B. B sued to recorer the legacy. Held, J was In point of law in 


When bequest to tes- 
tator's child or lineal 
descendant does not 
lapse on his death in 
teatstor's lifetime 
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Where a legacy is given to A -and B "to be equally divided between them or 
the survivor of Iheiti' the survivorship is to be referred to the 
• Kule In period of division, i. if there is no previous bequest then the 

° ’ a • • (jgath of the testator. And if A and B survive the testator 

they take the bequest as tenantS'in^commOQ in equal shares and on. the death of 
either A or B thereafter the share of the one so dying will not go to the survivor. 
But if A dies before the testator and B survives the testator, the bequest will go to 
B. (111 . sec. 125), If a previous life estate is given, the period of division is the 
death of the tenant for life. If the tenant for life dies in the testator’s lifetime, the 
survivors are fixed at the testator’s death, Daniell v. Daniell, 6 Ves. 297. In 

Camini v. Barefoot, 26 Mad. 433, a testator devised a certain property to his wife 

for life and then to his children J, C and F, or the survivors or survivor of them. J 
attested the will. On the death of the wife F. brought a suit claiming a moiety of 
the property as J was debarred from taking the gift. It was held that J's share had 
lapsed and fell into the residue and did not augment the share of C and F. (The 
subject of *' Survivorship " is further treated under sec. 125). 

Bequest to a class.— Where the bequest is to a class of persons as tenant* 
in-common the share of any member of the class who predeceases the testator does 
not lapse but goes to the other member of the class. Where the bequest is to 
several named persons as tenants-in^common, the shares of any who die before the 
testator lapse, Page v. Page, 2 P. Wms. 489. 

108. Where a share which lapses is a part of the general 
Wh«i.p..d.h.r, «sidue bequeathed by the ml), that share shall go 
goes as uadisposrd of. as undisposed of. 

IttuslTaiion. 

The testator bequeaths the residue of his estate to A, B and C, to be equally divided 
between them. A dies before the teetslor. His one-third of the residue goes as un- 
disposed of. 

{This is sec. Hof the Succession Act X of ms. It applies to Hindus within the 
fem'fon'cs mentioned in sec. 67 , i, e., to Hindus formerlg governed by the Hindu Wills Act ). 

. . COMMENTARY. 

Under sec. 103 a legacy that lapses will form a part of the residue and will go to 
the residuary legatee. This section comes into operation when the residue itself lapses 
. by the death of the residuary legatee before the testator or in any other manner. 
■Where the residue is undfsposed of orTapses it will- go as an intestacy and be 
divided amongst the next-of-kin of the deceased and all the next-of-kin will share 
in spite of the fact of any one being expressly excluded by the will, Toolseydas v. 
Premji, 13 Bom. 61 ; Hraaha v. Jerbai, 4 Bom. 537 ; Johnson v. Johnson, 4 Beav. 

1 318. If .1... , r. 

• residue. 

■ as tenan 

lapse and will not accrue in augmentation of the remaining parts as a residue of a 
residue but will devolve as undisposed ot, when a bequest is declared void and there 
is no disposition of residue it would be dealt with under this section, 4 dmf-Oeneral 
v« Lagar, 4 Mad. 244, 
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109. Where a bequest has been made to any child or other 
lineal descendant of the testator, and the legatee 
dies in the lifetime of the testator, but any lineal 
descendant of his survives tlie testator, the bequest 
shall not lapse, but shall take effect as if the death 
of the legatee had happened immediately after the 
death of the testator, unless a contrary intention appears by the will. 

Uloitration. 

A mtk«s his will, by which he beque&tbB ftsum of money to his son. 6, for hts own 
absolute use and benefit. B dies before A, leavlns a son, C, who surrlres A, and having 
made bis will whereby he bequeaths alt his property to bU widow, D. Tbs money goes to D. 

(This it stc 9fS of tAe ^uccerrton Act X of 188S. It applies to Hindus within the 
territories mentioned in see. 57, i. e, to Hindus formerli/ governed by the Hindu Wills Act, 
with I Au adrfiffon fAof the words "ton," “ tons." “child’’ and “ children” shall be deemed io 
include an adopted child, and the mord “ grand children ” shall be deemed to include the 
children tcAefAer adopted or natural born of a child whether adopted or natural born and the 
expression "daughter-in-law" shall be deemed to include the wife of an adopted eon. See 
.^cAeduJe iit* , el, 5)- 

COMMENTAkY. 

This section is exception (e) to the doctrine of lapse. Where a bequest is made 
to any cAffd or other itneal descendant of the testator and the legatee dies in the 
testator’s lifetime, but any lineal descendant of bis survives the testator, the bequest 
does not lapse, but takes effect as If the legatee had survived the testator) unless 
there is a contrary intention. This section does not substitute for the predeceased, 
legatee the Uneat descendant whose existence Is the event or condition which excludes 
the lapse, but gives the legacy to him absolutely as though he had survived the 
testator, and it is therefore disposable by the will of the legatee. (See ill.), John- 
son V. Johnson, 3 Hare, 157.- Further the expression used is "lineal descendant.”, 
Therefore it does not extend to any other heir of the deceased legatee. .^amamirafAam 
V. Eanganathan, 24 Mad. 299. To prevent lapse under this section it is not neces> 
sary that the lineal descendant who is alive at the death of the testator, should be 
the same lineal descendant who was alive at the death of the legatee. It is sufEcient 
that any lineal descendant, e. g., a grandchild of the legatee, should be in existence 
at the death of the testator. In the goods of Parker, I Sw. &Tr. 523. Further 
the legacy will not go to the lineal descendant of the child of the testator but will be 
deemed to belong to the predeceased child of the testator and will go to all his heirs 
if be has died intestate or will belong to those under his will if he has died leaving a 
will, see illustration. 

Examples. < 

(1) A father by hU will bequeathed his house to his son and the son died in his 
father's lifetime leaving issue and leaving s will by which be bequeathed all his estate and 
effects to his/alAer. //vfif, that by virtueof see. 33 of the English Wills Act corresponding 
to sec. 109 of the Suecession'Aet the house passed under the father’s will to the eon absolutely 
and Bs the son must be deemed to have survived his father, the devise under the son's will 
failed and there was an intestacy in respect of it. Re i?ensfer,19 C. D. 612. 

(2) A testator gave Rs. 5.000 to his soil's daughter J. The testator died in 1881. J 
died in 1879 leaving a child B. B sued to recover the legacy. Held, J was In point of law in 


When bequest to tes* 
tator's child or lineal 
descendant does not 
lapse on his death in 
testator's lifetime. 
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existence at thd time of the testator’s death under aec. 109, because a lineal descendant of heis 
survived the testator and B was entitled to the legacy, J ttu Lai v. Binda BibU 16 Cal. 549. 

‘ (3) A testator gives a certain property to his wife for life and after her death to his 

three children J, C, and F, or the survivors and survivor of them and he bequeathed the 
residue to bis wife. J. attested the wiIL F brought a suit to declare that as J was incapa* 
citated, F was entitled to one>haU ^eld^Fwas only entitied to one>thiid. J'a share fell 
into the residue as the words survivors or survivor referred to the death of the legatee in the 
testator's liletime, Canani v. Bare/oot, 26 Mad. 433. 

110. Where a bequest is made to one per- 
BequesttoAforbe- son for the benefit of another, the legacy does not 

fap^se by ^8 death.°°* lapse by the death,. in the testator’s lifetime, of the 
person to whom the bequest is made. 

( TMi is sec. S7 of the Buceesston Act X of ises. It applies to Hindus tcitUn the 
terriiOTies menlfoned »n see 57, f. e., to Hindus foTmerly governed by the Hindu Wills Act). 

COMMENTARY. 

This section is exception (e) to the doctrine of lapse. 

111. Where a bequest is made simply to 
SurvivoTsbp ^ case a described class of persons, the thing bequeathed 

bed^ciSs!* ° shall go only to such as are alive at the testator's 
death. 

Exception . — If property is bequeathed to a class of persons 
described as standing in a particular degree of kindred to a specified . 
individual, but their possession of it is deferred until a time later 
than the death of the testator by reason of a prior bequest or other-' 
wise, the property shall at that time go to such of them as are then 
alive, and to the representatives of any of them who have died since 
the death of the testator. • . , 

Illustrations. 

( » ) A bequeatbs 1,000 rupees to ” the children of B ” without saying when it is to be 
distributed among them. B bad died previous to the date of the will, leaving three children, 
C, D and E. E died after the date of the will, but before the death of A. C and D survive A. . 
Tbe legacy will belong to C and D, to the exclusion of the representatives of E. 

( li ) A lease for years of a bouse was bequeathed to A for his life, and after his 
decease to the children of B. -At the death of the testator, B had two children living, C and 
r, and he never had any other child. Afterwards, during the lifetime of A, 0 died, leaving 
E, hia executor. D has survived A. D and E are iointly entitled to so much of the lease* 
hold term as remains unexpired. 

(m) A sum of me ^ 

children of B.' At the 

that event, two children, ; 

having made a will. E having made no wilL A has died, leaving D and F surviving her. 
The legacy is to be divided into four equal parte, one of which is to be paid to the executor of 
C one to D, one to the administrator of E and one to F. 

(it>) A bequeaths one-third of hie lands to B for his life' and after his decease to the 

sisters of B.* At' the'deatli of the testator, B had two sisters living, C and D, and after that 
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trent another eister E was born. C died during the life of B« D and E bare surrired B. One* 
third of A'a lands belong to D, E and the represeotatires of C, in equal shares. 

(o) A bequeaths 1,000 rupees to B for life and after his death equally among the 
children of C. Up to the death of B, C had not had any child. The bequest after the death 
of B IS Toid. 

(rt) A bequeaths 1,000 rupees to "all the children born or to be bom ** of B to be 
divided among them at the death of C. At the death of the testator, B has two children 
living, U and E. After the death of the testator,but In the lifetime of C, two other children, 

F and G, are bom to B. After the death of C, another child is bora to B, The legscy belongs 
to D, E, F and Q, to the exclusion of the after>bora child of B, 

(nil A bequeaths a fund to the children of B, to be divided among them when the 
eldest shall attain majority. At the testator’s death, B had one child living, named O. 'He 
afterwards had two other children, named D and E. E died, but C and D were living when 
C attained majority. The fund belongs to C, D and the representatives of £, to the exclusion 
of any child who may be bora to B after C‘a attaining msj'ority. > 

(rAistssee 9S 0 / the Succeanon Act X 0 / JSeS III. (6) i» omitted. It applies to 
.Hindus uitAin tAe territories mentioned (n tec. 57, t.e, to Hindus formerly goeerned by the 
Hindu Wills Act, with this addition that the words" son,” ''sons,” "child " and “cAiWren” 
shall be deemed to include an adopted cAild ; and the word " grand-ehildren " sAoll be deemed 
to inciude lAe children whether adopted ornaturat born of a child whether adopted or natural 
torn? and tAe expression '• daughler-in-taw " shall be deemed to include the wife of on adopted 
son. See Schedule III., el. 5 ). 

COMMENTARY. 

ThU section must be read with sec. 98. 115, and 121. 

Period of Distribution.— >In the case of a bequest to a class the time when 
the gift is to take effect in enjoyment is called the period of distribution. When the 
period of distribution is the date of the death of the testator the bequest is said to be 
immediate. When it'is subsequent to the death of the testator the bequest is said to 
be postponed. This section deals with the period of distribution. The first portion 
indicates the immediate period of distribution and the exception deals with postponed 
period of distribution. 

■ (o) The rule for ascertaining the class'wbere the ‘bequest is. immediate is 
siihple, e. 0 , if a bequest is made to the children of A those children who are living 
at the testator’s death will take to the exclusion of those born afterwards (ill. /.), Adv.- 
G^eral v. .^armali, 29 Bom. 133. If A has no children at the testator’s death the 
bequest is void, (sec. Ii2). It is not so according to English law ; there the bequest 
would go to all the children of A bom at any time ' after the death of the testator, 
(see Halsbury’s Laws of England, Vol. 28, p.'7i6, footnote a). 

(b) The period of distribntion may be postponed through (i) conditions 
attached to the gift or (2) by nature of the property given or by some prior gift and 
the rules for ascertaining the class are perplexing and here comes into operation the 
rule against perpetuity which makes the subject more difficult. However, the 
following arc the principles deducible from English standard works. 

(1) If the bequest is simply to “All the children of A on the eldest child of ' 
A attaining majority" it is a good bequest and the period of distribution is the attain* 
raent of majority by the eldest son of A. (See ill. viu), . If the eldest son dies a minor 



126 


THE INDIAN SUCCESSION ACT. 


[S. Ito-lll 


then the period of distribution is when the next son of A attains majority. Similarly 
if the bequest is to “ All the children of A when they attain the age of 21 ” the 
bequest is good and the period of distribution is as follows If any child of A had 
attained the age of 2I at the death of the testator the period of distribution is the 
death of the testator, Hagger v Payne, 23 Beav. 474 If not then the period is 
fixed after the death of the testator at the dale when any child of A first attains that 
age. The share of each child becomes vested on its attaining 2I, such share 
would vary directly as the number of children who had then died infants and that 
on each child attaining majority it would take a contingent proportionate interest 
in the share of each of its junior brothers and sisters which would become vested on 
the death of each of the latter under 21, Agnew v. Mathews, I M. H. C. R. 17. 
(See Gray on Perpetuities, 3rd Edn., p- 332), On the other hand if the bequest is to 
all the grandchildren of the testator on their attaining 25, such a gift is bad for 
the vesting is postponed for more than 21 years. The cases in which gifts by will 
to the grand children of the testator or to the children of a living person bn their 
attaining the age greater than 21 have been held void are given at page 374 of Gray on 
Perpetuities, 3rd Edn, and the subject is treated under sec. 115. On the same 
principle a bequest ” to the children of A who attain 21 and the sons who attain 
21 of such of the children of A as die under 2I per stirpes is void; for here 
the class is composed of children and grand children and the vesting in the 
grand children is postponed beyond the rule against perpetuities. (Law of 
Perpetuities by Asutosh Mukhopadhyay, p. 148; Gray on Perpetuities, 3rd Edn., 
P* 338}. But a gift by the testator “ to all my children when they attain the age of 
25 or ” to such children of A as shall attain the age of 25 ” A having died before 
the testator is a good bequest as the bequest is to all the persons existing at the 
death of the testator, Southern v. Wootlaston, 16 Beav. 166: Williams v. Teale, 

6 Hare 239, and the period of distribution is when any child attains the particular 
age. ( See Law of Perpetuities in British India by Mukhopadhyay, p. 100; see the 
illustration where the children of a third person and not the testator’s own children 
are spoken of). 

There are further a certain'sumber of cases of a gift to a class fixing the 
period of distribution when the youngest member of the class shall attain majority. 
In Leeming v. Sherratt, 2 Hare 14 there was a gift of residue to trustees for sale 
and conversion “ when the youngest of ray children shall attain the age of 21 years 
equally share and share alike.” One child who had attained 2t died before the 
youngest child attained 21. It was held that he had a vested interest and was trans- 
missible to his representatives. AH the cases on this point were considered in the 
case of Lodwig v. Evans, ( 1916 ) 2 Ch. 27 ; see also In re Kipping, Kipping v. 
Kipping, (1914) I Ch. 62, In Maseyk v. Fergusson, 4 Cal. 670, a testator gave the 
residue of his properly upon trust to divide the same ” among the children of my 
brothers A and B to be divided amongst them in the proportion of two shares to 
males and one share to females the share of each son to be paid to him on his 
attaining at and the share of each daughter on her attaining that age or marrying 
whichever first occurred. ” After the death of the testator but before the period of 
distribution a son was born to B and one of the sons of A died intestate and un- 
married. Held that the period of distribution was when any one son attained 
majority or anyone daugh'ter married whichever first occurred and that the after 
bom son of'B was entitled and that the share of the deceased son of A went to his - 
surviving brothers and sisters in equal shares. 
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The rule to be deduced from these cases Is known as the rule in " Andrews v. 
Par/m^fon. ” (1791) 3 Bro. C. C. 401. “ Where the postponement of enjoyment is 
due to conditions attached to the gift the period of distribution is considered to be as 
soon as the conditions are so far performed that some one member of the class would 
be entitled to the enjoyment of his share if the class were then not susceptible of 
increase” (Halsbury’s Laws of England, Vol. 28, p, 718). 

(2) Rules for ascertaining the period of distribution where there is an Inter- 
vening life interest are as follows If the bequest is by way of legal remainder to 
a class all the members of the class who are living at the death of the testator lake 
a vested interest, letting In all who come into existence after the death of the 
testator and before the termination of the life interest, they in their turn also taking 
a vested interest (see ill, iVi., iv , In Pestonji v. Khurshedbii. 7 Rom, L. 
R. 207, a bequest was made to Dossibai for life and after her death the corpus was to 
be divided between her issue according to the Pars! Intestate Succession Act, TTie 
testator died in 1885 when Dossibai had two sons and two daughters. One son F 
died in 1899 One daughter died in 1883. Dossibai died in 1904. It was held that the 
legacy became vested in the issue of E^sibai on testator's death and that Dossibai 
was the stock and not the testator. 

If the bequest is to A for life, then to the children of B who shall attain the age 
of eighteen years, the class will be fixed as regards exclusion at the death of A, or 
when the eldest child of B attains eighteen, whichever is last, «. g., a bequest is 
made to A for life with remainder to the children of B on their attaining the age of 
eighteen years. B has three children C. D, and E. C has attained the age of 
eighteen years when A died. The bequest will go to C, D and E to the exclusion of 
any child of B born afterwards. If C bad not attained majority when A died and if 
F is born to B before C attains that age. the bequest will go to C, D, E, and F to the 
exclusion of any child born afterwards. 

• A child en ventre so mire at the time when the class closes must be admitted 
to a share, even though the word "living” or born ” be added to the description, 
' Doe v. ClarJce, 2 H. Bl. 399. 

As the interest vests in each member of the class as he comes into being, 
although be may die before the period of distribution, the representatives of such as 
have died since the death of the testator will be entitled along with those alive at the 
period of distribution. (See ills.- iv. and o.). 

The words " born or to be born "will not extend the class when the gift is after a 
life estate, Bpraekling v. Banter, i Dick. 344. When there is a direct gift to child- 
ren (without any -intervention of a life estate) the words "born'orto be born ” 
would probably be held to be intended to refer to children born between the date of 
the will and the death of the testator, Dias v. De Livera, 5 App. C. 123. (See ill. vi.). 

Example 

A bequest is msde by a testator to bis children £, L, and T for their respective lives 
and afterwards for their respective children, provided if any child died withont leaviug a 
child entitled to take under the will, the share of such child should go- to their “ then survi- 
ving’* brothers and listen if more than one in equal shares, and if only one. then to him or 
her absolutely. E, L, and T all survived tbe testator. - E died first leaving children. Then 
L died without issue, leaving T surviving. £*0 duldren claimed a share in L'a share, ffetd: 
children of E took no part of L’s share. The words “then surriving ” most receive its natural 
pBd ordinary meaning. Indervtek r. Jbtehetl, (1903) A. C. 12(?. 
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CHAPTER VII. 

Of Void Bequests. 

Jntrodnciion. 

There are four cases in which a bequest becomes void, and these are treated in 
this chapter. They are (a) A bequest to a person who is not in existence at the 
testator’s death is void. 

(6) A bequest to a person who is not in existence at the testator’s death sub- 
ject to a prior bequest is void unless it comprises the whole of the testator's interest, 
in other words a life interest to an unborn person is void. 

(c) A bequest the vesting of which is delayed beyond the life of existing 
person and i8 years is void. 

id) A bequest to charity by a testator having a nephew or niece or nearer 
relation is void unless the will is executed 12 months before his death and deposited 
with the Registrar within six months of its execution. 

Be^ueit to person 112« Where a bequest is made to a person 
tioD^who'Ys ^not"fn ^ particular description, and there is no person 
exietence at testator'a in existence at the testator’s death who anstvers the 
description, the bequest is void. 

Exception . — If property is bequeathed to a person described 
as standing in a particular degree of kindred to a specified individual, 
but his possession of it is deferred until a time later than' the death 
of the testator, by reason of a prior bequest or othewise; and if a 
person answering the description is alive at the death of the testator, 
or comes into existence between that event and .such later time, the 
property shall, at such later time, go to that person, or, if he is dead, 
to his representatives. 

Uluslrations. 

(0 A bequeaths 1,000 rupeea totbo eldest son of B At the death of the testator, B 
has DO con. The bequest is void. 

(('0 A bequeaths 1,000 rupees to B for life, end after his death to the eldest eon of C. 

' At the death of the testator, C had no eon Afterwards, during the life of B, a eon is bom . to 
O. Upon B’e death the legacy goes to C’a BOD. ' 

(fiO A bequeaths l,00O rupees to B for life, and after his death to the eldest son of C. 
At the death of the testator, C had no son. Afterwards, during the life of B, a son, named 
D, is bom to C D dies, then B dies The legacy goes to the representatire of D 

(lo) A bequeaths his estate of Green Acre to B for life, and at his decease, to the 
eldest son of C. Up to the death of B, C has had no son. The bequest to C s eldest son 
is void. 

(c) A bequeaths 1,000 rupees to the eldest eon of C, te be paid to him after the death 
of B. At the death of the testator O has no eon, but a son !s afterward* bora to him during 
the life of B and is alive at B’e death. C* eon is entitled to the 1,000 rupees. 
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( This 15 sec. PO of the Succession Act Xof i8C$. It applies to Hindus tcKAtn the Icr. 
ritories menrtoneef trt sec. 57. i. e , to /AnrfuJ /ormer/y poverneef 6y <Ae 7/in(f« ini/s Act, 
with this addition that the words “ son,” "sons*' " child *’ and ” cAi'Wren *' shall be deemed to 
tnctude an adopted child and the word “ grand-children,” shall be deemed to include the 
children whether adopted or natural barn of a child whether adopted ornatural born; and 
the expression ” rfauyAter-in-Jaio ” sAoH be deemed lofncru<fs the wife of an adopted son). 

COMfttBNTARY. 

Bequest to unborn person. — This section deals with the case (a) of 
void bequest. It is a simple case and the proposition laid down is this, that if the 
legatee is not in existence when it becomes payable the bequest is void. Ordinarily 
a legacy becomes payable on the death of the testator. If the legatee Is not born 
then, it is void, Advocate-General v. JCarmali. 6 Bom. L. R. 601. 

Prima facie a gift to the wife of A who has a wife living at the date of the will 
goes to that wife and no other, Burrows Trusts, 10 L. T. N. S. 184. If A has no 
wife at the date of the will, it will go to the wife of A living at the testator’s death. 
If A has no wife living at the testator’s death the bequest will be void. (111. t.,), 
Dinesh Chandra v. BiraJ JCamini, 39 Cal. 87. According to English law In the 
last case the bequest will go to any woman who shall first answer the description of 
the wife of A at any subsequent period. (Jarman on Wills, 5th Edn. p. 303). 

Exceptlon.—Exceptlon deals with the case of a deferred bequest to an unborn 
person, In order to entitle an unborn person to take he must come into existence 
when the bequest becomes payable. If he has once been born it is immaterial 
whether he is alive or dead at the termination of the prior estate. His representa- 
tives will take (see ill. t'lV., and u.). 

A bequest by a Hindu to his son’s would-be wife who was in existence at the 
death of the testator may be deemed to be a bequest to a person described as stand- 
ing in a particular degree of kindred to his son within the meaning of exception to 
sec. 112 and Is Valid, Dinesh Chandra v. Bt'raj Hamtnt, 39 Cal. 87. The word 
"kindred” in the exception must not be construed strictly, Dinesh Chandra v, BiraJ 
Kamini, 15 C. W. N, 945. This section must be distinguished from sec. 105. Sec- 
tion 105 deals with the’ease of a legatee who is born but dies before the testator and 
the legacy lapses and falls into the residue. Under this section the legacy is to an 
unborn person and becomes altogether void and will be distributed as on intestacy. 

113. Where a bequest is made to a person not in existence 
at the time of the testator’s death, subject to a prior 
not^in'””iu\enco”»t contained in the will, the . later bequest 

testator's death, sub- shafl be void, unlcss it comprises the whole of the 
ject to prior bequest, remaining interest of the testator in the thing be- 
• queathed. • . 

Illustrations. 

(0 Property is bequeathed to A for bis life, aod after his death to his eldest eon 
for life and after the death of the latter to hie eldest eou. At the time of the testator's death, 
A has no son. Here the bequest to A's eldest son is a bequest to a person cot In existence 

‘7 ■ 
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at the testator's death. It is not a bequest of the whole interest that remains to' the testator. 
The bequest to A’s eldest son for his life is Toid. 

(it) A fund is bequeathed to A for his life, and after his death to his daughters. 
A eurvives the testator. A has daughters some of whom were not in existence at the 
testator's death. The bequest to A's daughters comprises the whole interest that remains 
to the testator in the thing bequeathed. The bequest to A’s daughters is valid. 

(n't) A fund is bequeathed to A for his life, and after bis death to his daughters, 
with a direction that, if any of them marries under the ago of eighteen, her portion shall be 
settled Eo that it may belong to herself for life and may be divisible among her children 
after her death. A has no daughters living at the time of the testator's death, but has 
daughters born afterwards who survive him. Hero the direction for a settlement has the 
effect in the case o! each daughter who marries under eighteen of substituting for the 
absolute bequest to her a bequest to her merely for her life . that is to say, a bequest to a 
person not in existence at the time of the testator's death of something which is less than the 
whole Interest that remains to the testator in the thing bequeathsd The direction to settle 
the fund is void. 

(te) A bequeaths a sum of money to B for life, and directs that upon the death of 
B the fund shall he settled upon his daughters, so that the portion of each daughter may 
belong to herself for life, and may be divided among her children after her death. B has no 
daughter living at the time of the testator’s death In this ca^e the only bequest to the 
daughters of 6 is contained in the direction to settle the fund, and this direction amounts to 
a bequest to persons not yet bom. of a life>{Dterest in the fund, that is to say, of something 
which Is less than the whole Interest that remains to the testator in the thing bequeathed. 
The direction to settle the fund upon the daughters of B is void. 

(Thia ia aeetion 100 of th« Sueeeaaion Act X of 1805 . It applies to UliKlua u-ithin 
*Ae territories mentioned in sec. 57 , i.e .to Hindus formerly governed by the Hindu Wills Act, 
with this addition that the words "son ” “sons, ” chtld." and" children’' shall be deemed to 
include an adopted child i and the word "grand'chitdren" shall be deemed to include the 
children whether adopted or natural born of a child whether adopted or natural born and the 
expression *' daughter-in-law *’ shall fie deemed to include the wife of an adopted son ). 

COMMENTARY. 

This section is often confounded with section 114 as a rule against perpetuities 
but it is not so.. The perpetuity section is I14. This section deals 'with the subject 
of gifts to unborn persons and it lays down the limit of the guanfaum of interest that 
can be given to an unborn person, triz., that you cannot give a life interest or any 
other limited interest to an unborn person, that if a bequest is intended to be made in 
favour of an unborn person, then the testator must give the whole of the beneficial 
interest to that unborn child in order that it should be valid, and that if the whole 
interest is not given such a bequest is wholly void, Putlibai v. Borabji, 25 Bom. 
L. R. 1099 (P, C.). This section has nothing to do with the vesting of the bequest 
unto the unborn person but deals only with the guantuum. To what limit the vesting 
can be postponed is the rule against perpetuity which is treated in the next section 
II4. A similar provision is made as regards gift infer viuoa by sec. 13 of the Transfer 
of Property Act. Sec. 113 of this Act and sec. 13 of the Transfer of Property Act 
are a slight departure from English Law. 

English Law different.— 'According to English law interest may be given to 
an unborn person for life or until marriage or until any other event provided it must 
vest within the proper period ; or, so far as the rule against perpetuity alone is 
concerned an interest may be given to a succession of unborn persons whose interests 
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are vested within the proper period; or to a number of unborn persons for life 
as tenantS'in-common. In each of these cases the limitation is valid without 
reference to the validity of the subsequent limitation. But no limitation can be 
made directly to the survivor of a number of unborn persons. If the interest given 
to an unborn person does not vest when such unborn person attains 2j, the gift is 
bad, Palmer Holford, 4 Russ. 403. (Halsbury Vol. 22, page 335, paragraph 
39[). Under this section and section 13 of the Transfer of Property Act no limited 
interest can be given to an unborn person whether the vesting is within the per* 
petuity period or not. 

Hindu Law.— According to the decision in Tagore v. Tagore, 9 B. L. R. 377 
a Hindu cannot make a gift to a person who is not in existence at the date of 
the gift. Sec. 113 contemplates a power of disposition extending further in time 
than the Hindu Law allows (see West and Buhler, 3rd Edn. 224), Sri Raja 
Venkata v. Sri Rijah Suraneni Venkata. 31 Mad. 310. According to Hindu Law a 
gift to an unborn person whether of the whole interest or of a limited interest is 
altogther void. A person capable of taking under a will must either in fact or in 
contemplation of law be in existence at the death of the testator (Tagore case) and 
this holds good as to the wills of Hindus governed or not governed by the Hindu 
Wills Act, Afanjamonjorj v. Sonamoni, 8 Cal. 637. To cure this defect of Hindu 
Law, The Hindu Disposition of Property Act 15 of 1916 brings the law in conformity 
with the Succession Act as regards bequests to unborn persons. 

Act XV of i 9 id.— The Hindu Disposition of Property Act applies (0 the whole 
of British India except the Province of Madras. It is not repealed by this Act. The 
Act is given in the appendix. The limitations laid down by this Act as 'regards 
bequest to unborn persons are those contained in sec. 113 and 114. 

As regards Madras Presidency the Hindu Transfers and Bequests Act I of 1914 
and the Hindu Transfers and Bequests Act VIH of I92t are enacted (see Appendix). 
The limitations therein laid down are the same as in sec. 1 14. In spite of these Acts 
in the latest Madras case of Saundararajan v. Nalarajan, 44 Mad. 446, it was held 
that the rule of Hindu Law that the gifts and bequests in favour of unborn persons 
are invalid and that the Madras Act I of 1914 which validates such gift was ultra 
vires. , 

Complicated questions of construction arise in case of bequests by Hindus of 
portions of family house for residence to a member and his family, the family inclu* 
ding persons unborn at the testator’s death. On this subject, see Krishnanath v. 
Atmaram, 15 Bom. 543 ; BalabHai v. J^otabhai, 27 Bom. L. R. 906 and PutUbai v. 
Sorabji, 2$ Bom. L. R. 1099 (P. C.). - 

Mnhomedan Law. — A gift to an unborn person according to Mahomedan 
Law is void, ifahomed Shah v. Official Trustee, 36 Cal. 431. 

114 . No bequest is valid whereby the vesting of the thing 
bequeathed may be delayed beyond the lifetime of 
tuityl* ‘®**“** one or more persons living at the testator’s death 

and the minority of some person who shall be in 
existence at the expiration of that period, and to whom, if he attains 
full age, the thing bequeathed is to belong. 
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JllustratioJiSt 

(0 A fund ia bequeathed to A for his life and after his death to B for his life ; and 
after B’s death to such of the so&a of B as shall first attsia the age of 25. A and B survive 
the testator. Here the son of B who shall first attain the age of 25 may he a eon boro after 
the death of the testator ; such son may not attain 25 until more than 18 years have elapsed 
from the death of the longer liver of A and B ; and the vesting of the fund may thus be 
delayed beyond the lifetime of A and B and the minority of the sons of B. The bequest 
after B's death is void. 

(it) A fund is bequeathed to A for his life, and after his death to B for his life, and 
after B's death to such of B's SODS asshall firstattain the age of 25. B dies in tbe lifetime 
of the testator, leaving one or more eons In this case tbe eons of B are persons living at the 
time of the testator's decease, and the time when either of them will attain 25 necessarily 
falls within his own lifetime. The bequest is valid. 

(m) A fund is bequeathed to A for his life, and after his death to B for his life, with 
a direction that after B's death it shall be divided amongst such of B’s children asshall 
attain tbe age of 18, but that, if no child of B shall attain that ags, the fund shall go to C. Here 
the time for the division of the fund must arrive at the latest at the expiration of 18 years 
from tbe death of B, a person Hviog at the testator’s decease. All tbe bequests are valid 

(I'v) A fund is bequeathed to trustees for the benefit of the testator's daughters, 
^ith adiiection that, if anyof them marry under age, her share of the fund shall be settled 
eo as to devolve after her death upon such of her cbiidren as shall attain the age of 18. Any 
daughter of the testator to whom the direction applies must be in existence st his decease, 
and any portion of the fund which may eventually be settled as directed must vest not later 
than 18 years from the death of tbe daughters whose share it was. AU these provisions 
&re valid, 

( Tkts ts see. iOi of the i^uccessiOR Act X of isei. It npphes to Hindut uiiAi'n the 
(emtortes mentioned tn sec. S7, t e., (0 Hindus formerly governed 6|; tfte Hindu iVtIts Act, 
icitA this addition that the words "son,” "sons,’’ “oAitd,” and " children” shall be deemed 
to tnelude an adopted child and the word "prandcAi/dren ’ shall be deemed to include tAe 
children whether adopted or natural born 0 / a child whether adopted or natural born and the 
expression " daughter-in-laio” shall be deemed to include the wife of an adopted son. See 
Schedule tti. Cl. 6 ). 

COMMENTARY. 

Rule Asainst Perpetuity. 

Delinltlon.— Perpetuity has been defined as the creation of “an inalienable 
and indestructible interest”; in Us secondary or artificial sense it denotes “an 
interest which will not vest till a remote period. 

perpetuity according to English Law.— After the recognition of future 
estates in English law and the limitations of estates in remainder to unborn children 
it was felt that unless some rules restraining the creation of such estates were 
devised, property may be-tied up in perpetuity and the due bounds were settled by 
successive decisions. At first such future estates were allowed to take efiect within 
the compass of an existing life, Duke of Norfolk’s case, {1681) 3 Ch. Cas. i, then 
within a reasonable time afterwards. Next any number of existing lives was 
allowed to be taken, and finally the reasonable time was settled as twenty-one years 
(eighteen in India) after the duration of existing lives, with the possible addition of 
* the period of gestation actually existing. The rule has been enacted for the free 
and active circulation of property, both for the purposes of commerce and the 
improvement of land. 
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This rule is ordinarily known as the rule against perpetuity. The rule is one 
of public policy. 

The modern English rule against perpetuities Is stated in Gray on Perpetuities, 
3rd Edn., at p. 174 as follows : — 

Rule “ No interest is good unless it must vest if at all not later than twenty- 
one years after some life in being at the creation of the interest.” In other words the 
period fixed is a life or lives in being and twenty>one years with the addition of the 
period of gestation in case where gestation actually exists, Cadell v. Palmer, (1833) 

I Cl. and Fin. 372 H. L. If the vesting is delayed beyond then the rule applies and 
the gift is void. Therefore the rule lays down two essentials, firstly that the limi- 
tation must necessarily take effect if it takes effect within the prescribed period, and 
aecond/y if at the time of its creation the limitation is so framed as not eX‘necessi- 
tale to take effect within the prescribed period, that is, if the limitation is bad in its 
inception, it will not become valid by reason of the happening of subsequent events 
which bring the time of its actual vesting and taking effect within the prescribed 
period, e. g., if land is devised to A for life and after bis death to the eldest son of B, 
on his attaining 24 the limitation to the eldest son of G is void in its inception and 
even if at the death of A. B has a son who has already attained 24 or may attain 24 
within 21 years of A’s death it will not make the limitation valid. 

As regards the life or lives in being the vesting may be postponed for any 
number of lives provided they are all in being when the interest is created and it is 
not necessary that these persons should take any interest. To take an extreme 
ease a testator may validly postpone the vesting till the lives of all persons now 
living in the world. A typical case of this kind occurred in Theltusson v. Woodford, 

II Ves. II2 in which the vesting was postponed by the testator during the lives of 
all his children, grandchildren and great-grandchildren, who were living at the time 
of his death, for the benefit of some future descendants, thus strictly keeping within 
the rule. In practice, however, the test (hat is applied in such a case is whether 
the devise will or will not tend to a perpetuity by rendering it almost if not quite 
impracticable to ascertain the extinction of the lives described and will be avoided or 
supported accordingly. 

The additional period ol twenty-one years allowed, by the English rule is the 
period of 2t years in gross without reference to the infancy of any person as under 
sec. 114. It may be denoted by the minority of any person who may be the 
person in whom the interest is to vest or may be any other person whether taking 
an interest or not. Thus under the English rule vesting may take place when the 
unborn child of a living person attains majority, Pack.er v. Scott, (1864) 33 Beav. 
5tl; and the period prescribed by a will may extend until the youngest grand- 
child of the testator attains twenty-one, Shaw v. Phodes, {1836) I My and Cr. 133. 
(Halsbury’s Laws of England, Vol. 22, p. 309. paragraph 649). Under sec. I14 this 
obviously cannot be done, as the person who is to take the ultimate remainder must 
be the person at the e:^Va/iofi 0/ whose minonty the ulfusiale remainder is to vest. 

The period from which time begins to run is when tbe limitations are created, 
i. e., in the case of deeds from their dates and in case of wills 
Calculation of period, from tbe death of the testators. If the limitation begins 
within the perpetuity period it is not necessary that it should 
terminate within the same limits. 



134 the INDIAN SUCCESSION ACT. [ S. 114 

The rule does not apply to vested remainders. It -applies to contingent 
remainders, both legal and equitable and to executory devises. 

Its application. A remainder is said to be vested when it is ready to take 
effect on the determination of the prior estate, e. g., if a devise 
is made to A for life and after his death to B. B has a vested remainder ready to 
take effect on the death of A and if B dies in A’s lifetime his legal representatives 
will take ( see ill lu. ). Obviously the rule against perpetuity cannot have any 
application to a devise of this kind for there is no postponement. If, however, a 
devise is made to A for life with remainder to such son of B as shall first attain 2I 
the limitation to the son of B is a contingent remainder and is valid as the period is 
not exceeded. But if a devise be made to A a bachelor for life and after his death to 
his first son for life and after the son’s death to A’s eldest daughter who shall then be 
living ; the contingent remainder to A’s eldest daughter living at his son’s death is 
void because it could not vest till the son’s death which might occur more than 
twenty-one years after the death of A. An executory devise is a future interest 
which is indestructible and unlike contingent remainder it does not depend upon the 
termination of any prior interest. Executory interests created by will are called 
executory devises, e. g.$ a man by his will devises his land to his son A an infant 
and his heirs in c*se A should die under 21 then to B and his heirs. Here 
A has an estate in fee subject to an executory interest in favour of B. If A does 
not die under age B takes nothing but if A dies under age B’s estate immediately 
arises and displaces the estate of A and bis heirs. A contingent remainder may 
become an executory devise, e.g. taking the illustration already quoted if a devise 
is made to A for life then to the son of B as shall first attain 21, if A survives the 
testator the limitation to the son of B is a contingent remainder but if A dies in the 
lifetime of the testator the interest to B’s son is an executory devise. In both these 
cases, i.e., in the case of a contingent remainder or an executory devise if the 
vesting is delayed beyond the period the gift is void (see Thomas v. XVilbsrforce, 
31 Beav. 299; Jee v. Audleu, I Cox. Eq Ca. 324 ; In re Ashford, (1905) t Ch, 535 • 
see also ills, to sec. 1 16). There are two further limitations to be observed in case 
of contingent remainders and they are popularly known as the rule against “ Double 
Possibility ” or *' Possibility on a Possibility.” 

Rule n.— Rule in Whitby v. Mitchell. 42 Ch. D. 494, 44 Ch. D. 85.— “An 
estate cannot be limited in remainder after an estate given to an unborn person for 
life to any child of such unborn person." In other words there cannot be a limitation 
to successive generations of unborn issue. In the case of Whitby v. Mitchell, supra, 
land was devised to an unborn person for life with remainder to the children of that 
unborn person and It was held the limitations were void. This rule applies to 
contingent remainders and not to executory devises. It applies to equitable as well 
as legal estate, In re Nash (igi6) 1 Ch. J. 

Rule 111. — Rule in In re Frost, 43 Ch. D. 246, “That a contingent remainder 
limited to take effect after a contingent remainder is void unless it must necessarily 
vest within the period allowed by the rule against perpetuities.” These two rules have 
given rise to great controversy amongst English text-writers especially in case of 
limitations in favour of bachelors and spinsters for the benefit of their children by 
subsequent marriage as will be seen from the following cases. 

In re Frost, 43 Ch. D. 246. In this case a trust was for daughter (a spinster) 
for life, then for the husband whom she might marry for life and then for her 
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children whom she should appoint and in default of appointment to all her children 
who should be living at the death of the survivor of her and her husbund or should 
have previously died leaving issue then living in equal shares, and in default of issue 
to the sons of the testator. Subsequent to the death of the testator the daughter 
married and died without issue. It was held that the limitations subsequent to the 
life estate of the daughter's husband infringed the rule of possibility on a possibility 
and were void for remoteness. Here it was argued with success that husband was 
a possibly unborn person when the testator died and it was a limitation to an unborn 
person for life followed by a limitation to another unborn person, viz., the children^ 
This case is followed in He Aalifard, {1905) i Ch. 535 and Whitby v. Von Ludech, 
(1906) I Ch. 738. 

In Re Park’s Settlement, Foran v. Bruce, ( 19 * 4 ) I Ch, 595, In this case 
freehold land was limited to a bachelor for life, then to his wife for life and then to 
his children. It was held that limitation was void as infringing the rule against 
limiting land to an unborn person for life (here the wife) with remainder to the 
children of such unborn person. 

In Re Bullock's will Trusts, Bullock v. Bullock, (I 9 * 5 ) i Ch. 493 a testator 
devised the rents and profits of his property to his niece B (a spinster) for life 
and after her to her husband for life and after the death of both to the children 
of B at twenty-one and in default of children to the children of S. B married 
but died without issue. It was held that the gift to the children of B was not 
void. It was argued successfully that the cases In re Frost, and Park's Settlement 
were wrongly decided that the limitation to the children of B was not void as 
children were predicated of B and not of the husband. It was further held that 
even if the gift in favour of the children was void the gift to the children of S was 
good as an alternative and severable gift. 

, In Re Oarnham, Taylor v. Baker, (1916) 2 Ch. 413 the decisions in Re Frost, 
and Park’s Settlement were not followed and it was held that a devise of real 
estate in trust for a bachelor or spinster for life with remainder for any wife or 
husband he 'or she may marry for life with remainder for his or her children is not 
void for perpetuity because the class of children is ascertained at the death of the 
first tenant for life and the interpolation of a life interest to an unascertained person 
cannot make any difference. 

All these cases came up for discussion in the originating summons No. 5008 
of 1923 and have been considered in a very lucid judgment of the Hon’ble Mr. Justice 
Kemp in the Bombay High Court. The judgment unfortunately has not been 
reported but was delivered on 19th January 1925. The case was a construction of 
a deed ofsettlement by a Parsi lady before the Transfer of Property Act and was 
governed by the English law. His Lordship preferred to follow the -later decisions 
In re Bullock’s Trusts and In re Oarnham than the case of Park’s settlement. 
Had the case been of a will governed by the Succession Act or of a deed governed 
by the Transfer of Property Act, sec. 113 of the former Act and sec. 13 of the 
latter Act would apply and it is submitted the case in i?e Park’s settlement would 
apply. 

Perpetuity nnd Power.— A power may be void for remoteness if the scope 
and purpose of it is to create a perpetuity. This may happen if the donee of the 
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The rule does not apply to vested remainders. It applies to contingent 
remainders, both legal and equitable and to executory devises. 

Its application. A remainder is said to be vested when it is ready to take 
effect on the determination of the prior estate, e. g., if a devise 
is made to A for life and after his death to B. B has a vested remainder ready to 
take effect on the death of A and if B dies in A*s lifetime his legal representatives 
will take ( see ill m. ). Obviously the rule against perpetuity cannot have any 
application to a devise of this kind for there is no postponement. If, however, a 
devise is made to A for life with remainder to such son of B as shall first attain 21 
the limitation to the son of B is a contingent remainder and is valid as the period is 
not exceeded. But if a devise be made to A a bachelor for life and after his death to 
his first son for life and after the son’s death to A’s eldest daughter who shall then be 
living; the contingent remainder to A’s eldest daughter living at his son’s death is 
void because it could not vest till the son’s death which might occur more than 
twenty-one years after the death of A. An executory devise is a future interest 
which is indestructible and unlike contingent remainder it does not depend upon the 
termination of any prior interest. Executory interests created by will are called 
executory devises, e, g„ a man by his will devises his land to his son A an infant 
and his heirs ^ut in case A should die under 2i then to 6 and his heirs. Here 
A has an estate in fee subject to an executory interest in favour of B. If A does 
not die under age B takes nothing but if A dies under age B’s estate immediately 
arises and displaces the estate of A and his heirs. A contingent remainder may 
become an executory devise, e. g., taking the illustration already quoted if a devise 
is made to A for life then to the son of B as shall first attain 2i, if A survives the 
testator the limitation to the son of B is a contingent remainder but if A dies in the 
lifetime of the testator the interest to B’s son is an executory devise, In both these 
cases, t. e., in the case of a contingent remainder or an executory devise if the 
vesting is delayed beyond the period the gift is void (see Thomas v. Wilberforce, 
31 Beav. 299; Jeew Audiey. I Cox. Eq Ca. 324 ; In re Ashford, (1905) r Ch, 535 ; 
see also ills, to sec. 116). There are two further limitations to be observed in case 
of contingent remainders and they are popularly known as the rule against " Double 
Possibility ” or “ Possibility on a Possibility.” 

Rule II, — Rule in Whitby v. AlitcheU, 42 Ch D. 494, 44 Ch D. 85. — " An 
estate cannot be limited in remainder after an estate given to an unborn person for 
life to any child of such unborn person." In other words there cannot be a limitation 
to successive generations of unborn issue. In the case of Whxtby v Mttchell, supra, 
land was devised to an unborn person for life with remainder to the children of that 
unborn person and it was held the limitations were void. This rule applies to 
contingent remainders and not to executory devises It applies to equitable as well 
as legal estate, In re Kash (1916) I Ch. i. 

Rule 111. — Rule in In re Frost, 43 Ch, D. 246. "That a contingent remainder 
limited to take effect after a contingent remainder is void unless it must necessarily 
vest within the period allowed by the rule against perpetuities.” These two rules have 
given rise to great controversy amongst English text-writers especially in case of 
limitations in favour of bachelors and spinsters for the benefit of their children by 
subsequent marriage as will be seen from the following cases. 

In re Frost, 43 Ch. D. 246, In thb case a trust was for daughter (a spinster) 
for life, then for the husband whom she might marry for life and then for her 
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children whom she should appoint and in default of appointment to all her children 
who should be living at the death of the survivor of her and her husbund or should 
have previously died leaving issue then living in equal shares, and in default of issue 
to the sons of the testator. Subsequent to the death of the testator the daughter 
married and died without issue. It was held that the limitations subsequent to the 
life estate of the daughter's husband infringed the rule of possibility on a possibility 
and were void for remoteness. Here it was argued with success that husband was 
a possibly unborn person when the testator died and it was a limitation to an unborn 
person for life followed by a limitation to another unborn person, viz., the children. 
This case is followed in Be Asliford, (1905) I Ch. 535 and Whitby v. Von Ludeck, 
(1906) 1 Ch. 738. 

In Be Park’s SeltUment, Foran v. Bruce, (1914) I Ch, 595. In this case 
freehold land was limited to a bachelor for life, then to his wife for life and then to 
his children. It was held that limitation was void as infringing the rule against 
limiting land to an unborn person for life (here the wife) with remainder to the 
children of such unborn person. 

In Be Bullock's mil Trusts, Bullock v. Bullock, (19IS) I Ch. 493 a testator 
devised the rents and profits of his property to his niece B (a spinster) for life 
and after her to her husband for life and after the death of both to the children 
of B at twenty*one and in default of children to the children of S. B married 
but died without issue. It was held that the gift to the children of 6 was not 
void. It was argued successfully that the cases In re Frost, and Park’s Settlement 
were wrongly decided that the limitation to the children of B was not void as 
children were predicated of D and not of the husband. It was further held that 
even if the gift in favour of the children was void the gift to the children of S was 
good as an alternative and severable gift. 

, In Be Oarnham, Taylor v. Baker, (1916) 2 Ch. 413 the decisions in Be Frost, 
and Park's Settlement were not followed and It was held that a devise of real 
estate in trust for a bachelor or spinster for life with remainder for any wife or 
husband he or she may marry for life with remainder for his or her children is not 
void for perpetuity because the class of children is ascertained at the death of the 
first tenant for life and the interpolation of a life interest to an unascertained person 
cannot make any difference. 

All these cases came up for discussion in the originating summons No. 5008 
of 1923 and have been considered in a very lucid judgment of the Hon’ble Mr. Justice 
Kemp in the Bombay High Court. The judgment unfortunately has not been 
reported but was delivered on 19th January 1925. The case was a construction of 
a deed of settlement by a Farsi lady before the Transfer of Property Act and was 
governed by the English law. His Lordship preferred to follow the later decisions 
/f» re Bullock’s Trusts and In re Oarnham than the case of Park’s settlement. 
Had the case been of a will governed by the Succession Act or of a deed governed 
by the Transfer of Property Act, sec. 113 of the former Act and sec. 13 of the 
latter Act would apply and it is submitted the case in i 7 e Park’s settlement would 
apply. 

Perpetuity and Power.— A power may be void for remoteness if the scope 
and purpose of it is to create a perpetuity. This may happen if the donee of the 
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power may have to be ascertained at a remote period or if the subject matter in respect 
of which the power is to be exercised may not come into existence within the 
prescribed time, e. g., a power given to the unborn child of a living person is 
too remote, Wollaston v. King, (1868) L. R. 8 Eq. 165 ; unless it is a general power 
to appoint by deed. In powers the questions of remoteness are governed by three 
rules (i) If a power can be exercised at a time beyond the limits of the rule against 
perpetuites, it is bad. (2) A power which cannot be exercised beyond the 
limits of the rule against perpetuities is not rendered bad by the fact that within its 
terms an appointment could be made which would be too remote, 1. e., if the exercise 
of a power is made contingent on the happening of an event which may by pos- 
sibility happen beyond the limits of the rule the mere fact that the contingency has 
happened earlier and has rendered the exercise of the power practicable within the 
prescribed limit does not validate the power, S'luashonfcar v 8 ubramania,H Mad, 
517. According to the decision in yaoerhai V. Kabltbai, 16 Bom. 492, in construing 
wills of Hindus conferring power of appointment two limitations must be observed 
(t) that the appointee should be a person who was alive at the death of the testator 
and («) that the appointee must be a person ascertained when the event arises on 
which he is to take, ( 3 ) The remoteness of an appointment depends on its distance 
from the creation and not from the exercise of the power. (Gray on Perpetuities, 
3rd Edn., p. 397 )- In the case of a general power of appointment the period of calcula- 
tion is from the date of the exercise of the power but in case of special powers the 
period is always calculated from the time of the creation of the power and the test to 
be applied is to put the instrument exercising the power into the instrument creating 
the power and to see whether the rule is infringed or not. ( Halsbury, Vo!. 22, p, 356, 
paragraph 722). 

Examples. 

A power given to A and his heirs to appoint to B a person living at the creation of the 
power IS good. But a power given to A to appoint to all his grandchildren who are living 
twentyfive years after his death is bad. If a bequest is made to A for life with remainder 
as he eball by will appoint, if A was alive at the time of the creation of power the power given 
tohimisgood. But if A was not bom at the time of the creation of the power the power 
given is too remote (Gray on Perpetuities. 3rd Edn , p. 436). 

Charity.— The terra “Perpetuity” when applied to chanty is used in two 
senses. In its primary sense it is a nile which forbids creation of a permanent 

■" 'ts secondary sense it means a grant or disposition 

delayed for a period longer than the life in being 
3 's' create an inalienable and a permanent interest. 

Hence charitable bequests are an exception to the rule against perpetuity only in its 
primary sense. But they are not so when the term perpetuity is used in its 
secondary sense and if that rule is infringed the gift may be void, Jones v. Adm.- 
General. 46 Cal. 485. If. however, the bequest to charity is alternative the gift is not 
affected, Adv.-Oeneral v. Vithaldas, 22 Bom. L. R. 1005. 

‘ Perpetuity under the Succession Act.— The law as laid down in sec. 114 of 
this Act and sec. 14 of the Transfer of Property Act is not quite the same as the 
English Law stated above. 
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this further modification that the person to take the ultimate remainder is not any 
person as under the English law but the person whose minority is spoken of. 

Rule IK— That the limitation to an unborn person for life with remainder to 
another unborn person is bad under the English law cannot have any application in 
India as no gift can be made to an unborn person for life under sec. 113 of this Act 
and sec. 13 of the Transfer of Properly Act. Under English law a bequest can be 
made to an unborn person for life. (Halsbury Vol, 22, p. 335). In India no life 
interest or any limited interest can be given to an unborn person. 

The rule applies to moveable as well as immoveable property, Cawaaji N. 
Vochkhanaivalla v. R. D. Seina, 20 Bom. 511. 

Perpetuity according to Hindu Law.— Under the Hindu Wills Act sec. 
100 & 10[ have been made applicable to Hindu Wilts. But sec. 3 expressly excludes 
any disposition contrary to Hindu Law. “ Nothing contained ” in that Act “shall 

authorize any Hindu to create in perpetuity any interest which he could not 

have created before ist September 18/0,” Atongamonjari v. Sonamoni, 8 Cal. 637. 
In Dekshayani v. Amrita, 23 C. W. N. 826 it was held that this rule did not apply 
to Hindu Wills. The Hindu Law as regards creation of future estates is circum* 
scribed by greater restrictions. A Hindu cannot make a bequest to an unborn 
person {Tagore Case). A Hindu cannot by a will institute a course of succession 
unknown to the Hindu Law, e. g., by giving male heirs to the exclusion of female 
heirs, Shookmoy v. Afonohari, 7 Cal. 269 in appeal ir Cal. 684 (P.C.), 12 I, A. lOj j 
Tarakeawar v. Shoahi, 13 C. H. C. R. 62 (P, C.); 9 Cal. ^lZ\PurnaShaahiv, 
Kalidhan, 38 Cal, O03 (P. C.) and in conferring successive estates the rule is that an 
estate of inheritance must be such as is known (0 Hindu Law which for example an 
estate tail is not. It is also competent to a Hindu testator to provide for the defea* 
sance of a prior absolute estate contingently upon the happening of a future event? 
but the event must be one that will happen, if at all. Immediately on the close of 
a life in being at the death of the testator or at the time of the gift (as decided 
in ifuiltck'a case, 6 JL I. A. 526), and the gift over must be in favour of some 
person in existence at the death of the testator as laid down in Tagore case; the latter 
case decided not only that a gift to an unborn person is invalid but that an attempt 
to establish a new rule of inheritance is invalid. If the contingency is such 
that the estate is to be held in abeyance the gift will be void. See OordAandaa 
Soonderdaa v. Ramcoover, (Mulji Jailha trust case) 26 Bom. 449, where the trust 
was until the youngest of the grandsons of the settler attained the age of 21 years and 
there was no disposition of the income or corpus till then and the trust was held to 
be inoperative. But a settlement by way of remainder to take effect on the happen- 
ing of an event following immediately on the close of a life in being is good, Ranga- 
nadha v. Baghirathi, 29 Mad. 412 If the intention of the testator is not to dispose 
of the estate but to make a gift of the rents and profits and to limit the enjoyment 
thereof for an indefinite period that is clear indication to create a perpetuity and the 
gift is invalid, Sookhmoy CAunder v. Srimati fifonohurri, 121. A. 103. (SeeMuIla's 
Hindu Law, 4th Edn., p. 367), The Hindu Disposition of Property Act XV of 1916 
and The Hindu Transfers and Bequests Act I of 1914 ( Madras ) and VIII of T921 
(Madras) bring the law in conformity with the sec, II4. In JlfurAuJiwimi v. Kalyani, 
40 Mad. 818 it was held that Act I of I9M (Madras) was retrospective in its effects. 

18 
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In the latest Madras case, however, of Soundararajan v. Nalararajan, 44 Mad. 446 { 
it was held that the Madras Act I of 1914 so far as it purported to affect the law 
administered on the original side of the Madras High Court was ultra vires of 
the legislative powers of the provincial Legislative Council and the bequests to 
unborn persons was void. This case is fully quoted in the commentary under 
sec. 126 supra, 

Eramplfs. 

(() A testator directed his executors to divide hie residuary estate “when ray 
grandsons may attain their age into five eharea (he having five aona) and give away the 
eame to their respective aona that la to say to my grandsons. ’* Held : that the distribution 
was to take place only after all the sons who might be horn to the aons should have attained 
majority and was invalid under the old sec 101 and 102, fluhramania r. P, V. Huriige^a, 17 C. 
W.N. 488 (P. C.). 

(2) A testator devised his Zamindari “to my eldest son and to his lawful male 
children and in the event of my eldest son dyingwithout lawful male children to ray next 
male heir and should all my eons die without lawful male children to my female children." 
The testator died leaving three eons and four daughters The eldest son died without having 
lawful male children. Held.' that the eldest eon took only a life interest, Piehard P. i?Ainner 
T. NauniAal Singh, 40 I. A. 105. 

(3) A testator gave the residue of bis estate on trust “to pay and divide the same 
among the ehildren of my brothers A and B to be divided among them in the properties of 
two parts to sons and one part to daughter and that the share of each son shall be paid to 
him on hia attaining 21 and of each daughter on her attaining that oge or marrying previously 
with benefit of survivorship " A and B both died before the eldest of the son or daughter 
attained 21 or married Widow filed the euit for a declaration that the trusts were void 
under see. 114 and IIS. Held that the legatees took a vested interest subject to be divested 
on death before the contingency happened, that the period of distribution alone and not the 
vesting was postponed and the bequests were valid, Uasegk v Fergueson, 4 Cal 570 

(4j A testator bequeathed to the three eons of bis brother his property in the follow- 
ing words. " The said three nephews shall bold possession of the above in equal shares.. 

They shall have no right to alienate the same by gift or eale but they, their sons, grandsons and 
their descendants in the male line shall enjoy the eame. If any die without leaving a male 
child bis ehare shall devolve on the surviving nephews and their male descendants and not on 
the other heirs.” Held that the attempt to alter the legal course of inheritance failed and the 
nephews took a life interest. The gift over was good and on the death of one brother his 
share went to the surviviag brothers, Tarolcessur v. Soahi. 9 Cal. 952. 

(5) A testator bequeathed the residue of bis estate upon trust to pay the income to 


daughter claimed the moiety as the trusts were void. Of the children of the half-brothers all 
were bom after the testator’s death, eavo three sons. HiW* that the gift to half-brothers and 
the heir males of their bodies was void, that each of the half brothers took an estate for life 
in the moiety of the residue In remainder expectant on the death of the daughter and that on 

the death of the half-brother bis moiety devolved on the daughter as the heir of her father, 
Krietoromoni v. Narendro, 16 Cal. 383 (P. C.). 

(6) A Hindu by bis will directed his executors on failure of sons and after the death 
of his wife "to divide the whole of my property between my daughters in equal shares to 
whom and their respective sons I give, devise and bequeath the same, but should either of my 
daughters die without leaving any male issue surviving but leaving my other daughters 
surviving then and in such case the surviving daughter and her sons shall bo entitled to the 
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share of the deceased daughter or i& case of the death of either daughter learing bods the 
share of such daughter is to be paid to such her son or sous share and share alike." The 
testator left Do SODS. jt.fter the death of the widow one of the daughters filed a suit for con* 
struction. Held daughters took an estate for life, ^adAa Prasad r. i^onec J/iint, 35 Cal 896 
(P.C.). Subsequentljr one of the daughters died leaving five sons, and they claimed their 
mother's share. Three of the sons were bom m the lifetime of the testator and two subse* 
quently. Held that the three sons took, to the exclusion of the two after born sons, Radka 
Pratad v. Pant Horn, 38, Cal. 183 ; confirmed to appeal 41 Cal. 1007, 41 1. A.. 176. 

(7) A Hindu bequeathed his property to his youngest son for life and after his death 
to his sons equally. If no son then to any eon whom his wife might adopt on that adopted son 
attaining 21 absolutely Held, bequest in favour of a son who might be adopted by the widow 
was void under the old sec. 101, Haahtnath v Chtmnaji, SO Bom. 477. 

(8) A Hindu fay a deed of settlement executed in 1889 settled certain property on 
trust to pay one-fourth of the income to bis son R for life and after his death to " all the 
male heirs '' of R share and share alike and made a aimilar provision in favour of bis daughter 
K and “her male heirs". The settlor died in 1894 died in 1897 and R in 1903 leaving respect- 
ively Six and five eons who were in existence at the dale of the settlement. The two sons of B 
filed a suit for construction. Held • that the settlement in favour of B and K and “ tfieir male 
heirs " was void as excluding the legal course of inheritance and it was also void because the 
settlor had intended to create a perpetuity, Batabhai v. ilotabhai, 27 Bom. L. R. 906. ( This 
decision is under appeal to Privy Council ) 

(9) M, a Hindu, by bis will bequeathed certain property to J for life and after Pa death 

to his male issue and in default of such male issue, then to such person or persons as J might 
by any deed or will appoint. J baa no male issue and be appointed the property to his two 
daughters— Kabli and Moti Kabli was born in U'e lifetime; Moti was born after his death. 
Rabli will take a moiety of the property. 31oU will take nothing and the share appointed to 
her will form part of M’e estate of which be died intestate and will belong to bia heirs, 
Javerbai v 16 Bom. 492 ; i/otirahoo v. ifamoobaitZH. A. 93 ;i2opAoP^i'T. Haranda$, 

8 Bom. li. B. 921. 


(10) The members of the family of Framji C. Banaji entered into an agreement to 
divide the income of the Powai Estate amongst the various heirs of the deceased, Framji 
being parties to the agreement and it was further provided that “ after the death their (P<a>, 
the eignatones) shares are to be enjoyed and received by their heir* and children from 
generation to genoiation." It was decided that under the agreement the signatories took 
life interest, IfilAi&ai v. Limji, (5 Bom. 506. 6 Bom. 151). Held: that the settlement in favour 
of the heirs and children of the aignatories was a Valid settlement and was not void as creating 
a perpetuity and the heirs and children took absolutely. A gift to the heirs of A from genera- 
tion to generation confore on them when ascertained the same estate as if the gift were to X 
and Y the heirs of A nominatim, Fardunji Banajt v. JVilAi&ai, 22 Bom. 3S5. 

(11) A testator directed that his estate should remain intact providing for religious 
services to be kept by bis family from the profits of bis estate, bis will being " my heirs, sons, 
son's sons, great-grandsons and so on in auccession should be entitled to enjoy such property." 
Held: that the bequest was void, fAooAmoy CAimderv. ifonoAorf, 7 Cal. 269, 11 Cal. 634 
(P. C.). 


Bequest to a class 
some of whom may 
come under rules in 
sections 113 and 114 


115 . If ^ bequest is made to a class of 
persons with regard to some of whom it is inopera- 
tive by reason of the provisions of section 1 13 or 
section ii,^, such bequest shall be wholly void. 


//fKSfroti’oat 

(• ) A fund is bequeathed to A for life, end after bis death to all his children who 
shill attain the age of 25. A turvivea the testator, and his some children hriogattbe 
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testator’s death. Each chitd of A's Imng ftt the testator's death must attain the age of 23 
(if at all) within the limits allowed for a bequest. But A may have children after the 
testator's decease, some of whom may not attain the ago of 25 until more than 18 years hare 
elapsed after the decease of A. The bequest to A’s children, therefore, is inoperative as to 
any child born after the testator's death; and, as it Is given to all his children as a class it is 
not good as to any division of that class, but is wholly void. 

i It ) A fund IS bequeathed to A for bis life, and after bis death to B, C, D and all other 
children of A who shall attain the age of 25. B, C, D are children of A living at the testator's 
decease. In all other respects the case is the same as that supposed in Illustration (i). 
The mention of B, C, and D by name does not prevent the bequest from being regarded as a 
bequest to a class, and the bequest is wholly void. 

( This IS see. lOJ of Iht Succession Act X of J 865 It applies to Hindus within the 
fcrrifories mentioned in sec 67 , i. e, to Hindus formelu governed by the Hindu. Wills Act, 
with this additon that the uords '‘son," •'sons,” "cAtW,” and '* children '' shall he deemed to 
include an adopted child and the word "grandchildren" shall be deemed to include the 
children whether adopted or natural-born of a child whether adopted or natural-born ; and 
the expression" daughter-in-law” shall be deemed to include the wife of an adopted son. 
See Schedule JIJ., Cl. 6 ). 

COMMENTARY. 

Leake v. Robinson (1817) 2 Mer. 363. This section is enacted on the 
principle of the decision given in this case in which the bequest was to A for life 
and after his decease to the children of A %vho being a son should attain the age of 25 
or being a daughter attained that age or married with consent and in default to the 
brothers and sisters of A upon their attaining twenty^dve or marriages respectively. 
Five of the brothers and sisters of A were born before the testator’s death and it was 
contended that the bequest though void as to those after born was good as to them ; 
but it was held that the bequest failed in its entirety. “ The bequests in question 
are not made to individuals but to classes and what I have to determine is whether 
the class can take. I must make a new will for the testator if I split into portions 
his general bequest to the class and say that because the rule of law forbids his inten- 
tion from operating in favour of the whole class, I will make his bequests what he 
never intended them to be namely a series of particular legacies to particular 
individuals.” Illustration (t) is adopted from this decision. Illustration (n) is in 
all respects the same except that names of some individuals composing the class 
are mentioned, (Porter v. Fax, 6 Sim. 485). lti\Ktngshury v. Walter, (1901) A. C. 
187 the bequest was to wife for life and after her death for A and the children of B at 
21. Wife survived the testator, but A died in his life-time. It was contended that the 
gift to A and the children of B was not a gift to a class and that as A died his share 
lapsed and fell into the residue. It was held that ‘the gift was a gift to a class and 
the five children of B who survivedlhe period of distribution were entitleld to it. 

In ascertaining'whether a particolar bequest is to a class or to individuals the 
test applied is to see whether the interests vest at one and the same time. Words 
indicative of “ equally ” or *' share and share alike '* would indicate a contrary inten- 
tion. 

When the class is composed of children and grand-children, e.g., a bequest 
to the children of A who attain 21 and the children of those who die when 
they attain 21 the rule is infringed as the grand-children would take their parent’s 
share; ^or the minimum number of shares cannot be determined till the grand- 
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children have attamed 21 and this may happen beyond the limits prescribed by the 
rule, e. g., if one child of A is under age at the death of A and dies a minor leaving 
an infant that infant will not attain majority till more than 21 years after A’s 
death and the whole bequest is void, Hate v. Hale, (1876) 3 Ch. D. 643. In Pearks v. 
Afoseley, (I8S0) 5 App C. 714 a bequest was to the children of A, who shall attain 
21 and the issue of such of them as died under that age leaving issue who shall 
attain 21 or die under that age leaving issue, the last mentioned issue to take per 
stirpes the share of their parent. It was held that the entire bequest was void for 
remoteness. In Oreenwood v. Roberts, 15 Beav. 192, a bequest was to A for life 
and on his death to such of his children as might be living in equal shares for 
their lives and on the death of any child his share was to be divided among his 
children when they came of age. It was held that the gift was to a class composed 
of children and grand*children and was void. See also Stuart v. Cockerell, 7 Eq. 
Cas. 363. 

If however, there is an independent gift to a class followed by a substitutionary 
clause which latter alone is affected by the vice of remoteness the original gift is 
held to be good and the substitution bad. In Qoodier v. Johnson, (1881) 18 Ch. D. 
441 : a bequest was made to the children of the testator’s unmarried son and daughter 
and the issue of such of the children as should die before the son, daughter and the 
son’s future wife. The gift over to the issue was bad as it was to take effect after 
the death of the son’s widow who might not have been born in the testator's life- 
time but the gift to the issue was considered to be substitutionary and it was held 
that the gift to the children was good. See also Courtier v. Oram, 21 Beav. 91 ; 
Webster v. Boddington, 26 Beav. 128 ; Lanpkier v. Buck, 34 L. J, Ch. 650. 

The principle deducible from these cases is that where there is a gift to a class 
any member of which may have to be ascertained beyond the limits of perpetuity 
or if the total amount to be taken by any member of the class cannot be ascertained 
within the period the whole gift is void, (Bentinck v. Duke of Portland, 7 Ch, D. 
693) except where a part of this gift is by way of substitution in which case the 
original gift may be separated and the substituted gift only declared void. There Is 
also to be noted the distinction between a gift of a fund to a class and the gift of a 
sum to each member of a class, the latter gift will be good as to those who are 
within the limits of perpetuity, {Storrs v. Benbow. 3 De. G. M. and G. 390). 

Hindu Law.— This section Is applied to the wills of Hindus governed by the 
Hindu Wills Act; but the decision in Leake v .Rolu'nson has not been applied 
strictly in construing the wills of Hindus. The earliest case is Boudaminy v. Jogesk 
Chunder Dutt, 2 Cal. 262 In which Leake v. i^odinson was followed. But in i?at 
Bishen Chand v. Ifussumat Asmutda Koer, ii I. A. 164, it was not followed ; there 
the gift was to the children of U, some of whom were born at the date of the gift and 
others not; and their Lordships of the Privy Council held that those who 'were in 
existence at the date of the gift took. In i?ain Lai v. Hanai Lai, 12 Cal. 663 the 
above Privy Council case was followed where it was held that if the intention of the 
donor is to give a gift to two named persons capable of taking although it is also his 
intention that other persons unborn at the date of the gift should afterwards come 
in and share therein, the part of the gift which is capable of taking effect should be 
given effect to notwithstanding that the intention of the donor cannot be carried out 
in its entirety. See also .^nsAnanal^ v. ilfnaram. 15 Bom. 543. 
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In ifangaldas v. Tribhuvandas, 15 Bom. 652, P a Hindu died and left two 
sons Mangaldas and Manmohundas. By his Will be bequeathed the residue to the 
wife of Manmohandas for life and then to Manmohundas for life and after their 
death “ to the sons and daughters *’ of Manmohundas. At the time of the testator’s 
death the wife and one daughter Chandakuvar of Manmohundas were living. 
Subsequently a son was born to Manmohundas but died shortly after its birth. 
After the death of Manmohundas and his wife. Mangaldas filed a suit claiming the 
property as the heir of the testator to the exclusion of Chandakuvar contending that 
she could only claim as one of the class of “sons or daughters” of Manmohundas, 
and the gift was void as it included or might include persons who were not in 
existence at the time of the testator's death. Held: Chandakuvar was entitled to 
the property. The primary intention was that all the members of the class should 
take and the secondary intention was that if all could not take, those who could, 
should do so and the secondary intention must be given effect to. See also 
Tribhuvandas v. Oangadas, l8 Bom 7: Gordhandas v. Ramcoover, 26 Bom. 449. 
In Khimji v A/orarji, 22 Bom. 533 a testator gave his property to be distributed 
after the death of the last surviving of his five sons among the sons of his sons and 
daughters of his sons and provision was made for the widows of his deceased sons. 
He left surviving three grand-sons and three grand-daughters. After bis death two 
more giand-daughters were born. It was held that gift was to a class and was void. 
See also Stvasankara v. .Sooiramania. 31 Mad.517; Soundararojan v. Hatarajan, 
44 Mad. 446 ; Soudaminey v, Jogesh Chunder, 2 Cal. 262 ; Kherodemoney v. Doorga- 
money, 4 Cal. 455. In Bkagahati v. ^aficAaran, 32 Cal. 992 in appeal 38 Cal. 468, 
(P. C.), 38 I. A. 54. a Hindu after giving his wife and his mother a certain property 
provided ” on the death of ray mother and my wife the sons of my sister who are 
now in existence as also those who may be boro hereafter shall in equal shares bold 
the said property and enjoy the rights of inheritance. ” It was held that the inten- 
tion of the testator was that all his nephews whether in e.ristence or not should take, 
but that his further intention was that if some could not take the others should 
take and that it was a valid bequest as to those who were in existence at the testa- 
tor’s death ; Ram Lai v, Hanoi Lai was approved and the principle in Dias v. De 
Livera, ( 1879) 5 App. C. 123 followed. 

The principle deducible from these cases is to ascertain the intention of the 
testator and that if the court comes to the conclusion that the testator had the 
primary intention of benefitting all the members of a class and if such intention 
fails by reason of its being void, yet if the court can deduce a secondary intention 
that at least such members of the class should take as were in existence at the time 
of the testator's death then effect should be given to such secondary intention but 
not otherwise. For the purpose of ascertaining such primary and secondary in- 
tention it is of course necessary to take all the material facts as to the testator’s 
family into consideration and to read the various provisions of his will as a whole. 
(.Khiryi v. Morarji, supra), 

.Where a bequest is void by reason of 
on iBiiuts of bequest any ol provisiODS of seciion it3, section 114, or 
3ny bequest contained in the same 
® will, and intended to take effect after or upon 

failure of such prior bequest, is also void. 
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TNtufrafions. 

( t ) A fund IS bequeathed to A far his life, and after his death to such of his eons as 
shall first attain the age of 23, for his life, and after the decease of such son to B. A and B 
sumve the testator. The bequest to U is intended to take effect after the bequest to such 
of the sons of A as shall first attain the age of 25, which bequest is Toid under section 114. 
The bequest to B is void. 

( it ) A fund IS bequeathed to A for his life, and after his death to such of his sons as 
shall first attain the age of 23, and, if no son of A shall attain that age, to B A and B 
survive the testator The bequest to B is intended to take effect upon failure of the bequest 
to such of A’s sons .IS shall first attain the age of V*, which bequest is roid under section 
114 The bequest to B is void. 

( Thxi IS 3i*r. ]fl3 of the Sueres^ton Act X of ISGO. It apptiea to Jfmdu* within the 
ienitones tnentinnerl in ser. ?r, i e , to Hindun formerlu qorenierf hy the Hindu Wills Act, 
iiith this nddition fhot the words " ton" 'sons'" child " nnd "rhildren'' shnll be deemed 
to incfude on ndopled child .and the word " tjrand-children “ shall be deemed to tnclude the 
children tthelher adopted or nntural‘born of a child whether adopted or natural-born\ and 
the expression “ daughler-in-lair" shall be deemed to include the wife of on adopted son. 
See Schedule. III., Cl.S) 

COMMENTARY. 

This section incorporates the rule of English law, that " limitations upon 
void limitations are themselves void," the transaction being one and indivisible the 
failure of the prior bequest /or any o/ fAe rules agttinst perpetuiiies leads to the 
failure of the whole of the subsequent limitation. This rule applies although the 
subsequent limitation is to a person tn esse. In order, however, to make the subse* 
quent bequest void on the failure of an antecedent bequest under this section the 
essential requisite is that both the bequests must be created by the $ame transaction, 
e. g., a fund is bequeathed to A for life and after his death to such of Ms sons as 
shall first attain the age of 25 and, if no son of A shall attain that age, to B. A and 
B survive the testator. The bequest to A for life is valid but the bequest to the 
sons of A is void (sec. 114) and therefore also the bequest to B is void. The result 
is that after A’s life interest the fund will fall into the residue, and if it is a part of 
the residue itself, it will go as undisposed of. 

This section lays down the effect on subsequent limitations and not prior 
limitation. The prior limitation is not affected, and it will take effect as if the void 
limitation and all limitations depend upon it were omitted. If a gift over is void 
the limitation prior to it and made defeasible by it becomes free and may become 
indefasible. (Halsbury’s Laws of England, Vol, 22, page 350, paragraphs 709-712). 

117. A direction to accumulate the income 
Effect of direction arising from any property shall be void; and the 
for accumulation property shall be disposed of as if no accumulation 
had been directed. 

Exception. — Where the property is immoveable, or where 
accumulation is directed to be made from the death of the testator, 
the direction shall be \*alid in respect only of the income arising 
from the property within one year next following the testator’s 
death; and at the end of the year such property and income shall be 
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disposed of respectively, as if the period during which the accumula- 
tion has been directed to be made had elapsed. 

nittSiratfotis. 

(t) The will directs that the Bam of 10,000 rupees shall be invested lu Government 
securities, and the income accumulated for 20 ^ears, and that the principal, together with 
the accumulations, shall then be divided between A, B and C. A, B and C are entitled to 
receive the sum of 10,000 rupees at the end of a year from the testator’s death. 

(it) The will directs that 10,000 rupees shall be invested, nnd the income accumu- 
lated until A shall marry, and shall then be paid to him, A is entitled to receive 10,000 
rupees at the end of a year from the testator's death. 

(lit) The will directs that the rents of tho farm of Rultanpur shall be accumulated 
for ten years, and that the nceumnlalion shall be then paid to the eldest son of A. At the 
death of the testator, A has an eldest son living, named 0. B will receive, at the end of one 
year from the testator's death, the rents which have accrued during the year, together with 
any interest which may have been made by investing them. 

( tv ) The will directs that the rents of the farm of SuUanpur shall be accumulated for 
ten years, and that tho accumulation ahall then be paid to the eldest son of A. At the death 
of the testator, A has no son. The bequest is void. 

( V } A bequeaths a sum of money to B, to be paid to him when he shall attain the age 
of 18. and directs the interest to be accumulated till be shall arrive at that age. At A’a death 
the legacy becomes vested in B; and ao much of tbe interest as is not required for bis 
naintenance and education is accumulated, not by reason of the direction contained in the 
will, but in consequence of B's minority 

(This is sse. lOi of tho $necesston Aft X of]885). 


COMMENTARY. 

The rule against accumulation ts like the rule against perpetuity directed 
against the postponement of enjoyment. The section owes its 
rftel/iMionv.TlW- origin to the English Statute known as the Thellusson Act 
ford, 4 Ves. 227 which was occasioned by the extraordinary will of Mr. Thellus- 

son who directed the income of his property to be accumulated 
during the lives of all his children, grand-children, and great-grandchildren who 
were living at his death for the benefit of some future descendants to be living at 
the decease of tbe survivor, thus keeping strictly within the rule against perpetu- 
ities. The Thellusson, Act was passed to prevent the repetition of such cruel 
absurdity. It forbids the accumulation of income for any longer term than (i) the 

Jifeof the grantor or settlor or (2) 21 years from the death of such grantor or testa- 
tor or (3) •during the minority of any person living or ,cn ventre sa mere at the 
death ofthe grantor or testator or '(4) during the minority only of any person who 
under the settlement or will would for the time being, if of full age, be entitled to 
the income directed to be accumulated. (Williams’ Real Property, 20th Ed., p. 398). 
Sec. 117 is a considerable restriction upon the English law as to accumulation. It 
prohibits a direction for accumulation except In the following three cases only j— 

Excepttons.—d) Where tbe property is immoveable the accumulation shall 
be valid for one year after the testator’s death. , 

' (2) Where the accumulation is directed to.be made from the death of the 

testator the direction shall be valid for one year. -• 



S. 118] THE INDIAN SUCCESSION ACT. l45 ‘ 

(3) Where the accumulation is directed during the minority of a person to 
whom the bequest is to belong on attaining majority, such a direction shall be valid. 
(111. V. ). This is in accordance with the fourth rule in the Thellusson Act, 
see In re Cattell, Catlell v. Cattell, (1907) I Ch. 567 ; Jagger v. logger, 25 Ch. D. 
729. But if the accumulation is directed beyond the age of majority, e. g., until the 
legatee attains the age of 30 the direction would be void, Oosavi Shivgar v. L. W. 

O Jiivett Carnac, 13 Bom. 463 ; Putfiftn* v. Sorabji, 25 Bom. L. R. 1099 (P. C.). 

Accumulation according to Hindu Law. — In Hindu Law a direction to 
accumulate is not per se illegal, ICrhknarao v. Benabat, 20 Bora. 571 5 and such a 
direction will be given efiect to if it is not void as against public policy, nor given for 
illegal object nor otherwise inconsistent with Hindu Law, Rojendra v. Baj Coomari, 

34 Cal. 5. But in order to support a direction to accumulate under Hindu Law there 
must be a present gift of the property, Amrito v. Surnotnoye, 24 Cal. 589; in 
appeal 25 Cal. 662. In Amrita’s case it was held that if there was no beneficial 
interest created in the property a mere direction to accumulate for an indefinite 
period is not legal. This case went in appeal to the Privy Council but on another 
point (27 I. A. 128). See also Benode Behari v. Nistarini, 33 Cal. 180 (P, C.). In 
Nafar Chandra v. Jtatan Ifafa, 15 C. W. N. 66 a testator directed his executor to 
accumulate the income for the marriage expenses of an unmarried son and to give 
the property to the wife of the son if he married within ten years and failing that to 
sell the property and apply the sale proceeds for certain religious purposes. The 
son married within ten years a lady born before the testator’s death. Held i that the 
direction to accumulate was valid. In J<imna6at v. i>Aarsey. 4 Bom. L; R. 893 it 
was held that a direction by a Hindu in his will to accumulate the income till the boy 
to be adopted attained the age of 16 years is not a direction to accumulate it for ever 
and could not be treated as infringing the law as to perpetuities. 

In Ram Lai v. Bidhumukhi, 47 Cal. 76 R by his will gave his property to his 
widow for life and thereafter to his five sons in equal shares with a direction to 
accumulate the surplus income during the lifetime of the widow for the benefit of the 
sons. It was held that the provision for accumulation was not bad. (Sfee Waikina 
V. Admimatralor-Oeneral, 47 Cal. 88). But a direction to accumulate for the 
purpose of postponing the payment or enjoyment of an absolute bequest is void. 
Colly Hath v. Chunder Nath, 8 Cal. 377. 

118. No man having a nephew or niece or any nearer . 

relative shall have power to bequeath any property 
orrtSbl””.'.'?"”’ '0 religious or cliaritablc uses, except by a will 
executed not less than twelve months* before his 
. death, and deposited within six months from its e.xecution in some 
place provided by law for the safe custody of the wills of living 
persons. 

Illustrations. 

K baTing s n»pbew makes a beijuest bx a will not executed and deposited as 
required : — 

for the relief of poor people ; 

for tbe maintenance of tick soldiers ; 

for the erection or support of a hospital 
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for the edocation and rreforment of orphans ; 
for the support of scholars ; 

. for the erection or support of a school ; 

for the building and repairs of a bridge : 

' for the mating of roads ; 

for the erection or support of a church ; 
for the repairs of a church ; 

• ■ for the benefit of miniatert of religion; 

for the formation or support of a public garden. 

All these bequests are roid. 

(TAisis sec tOi of the Succfssion Act Xcf 

COMMENTARY. 

The provisions of this section have been borrotved from the Statute of Mort- 
main, and though it has been held that this Statute has no 
main**9GM*IL application in India (AAiyor o/ Lyons v. East India Co., i 

’ ’ ’ M. I. A. 175) the principle laid down by that statute has been 
enacted in this section. In England before the passing of the Statute of Mortmain 
(9 Geo. II., C. 36) the policy was to favour gifts to charitable and religious uses. 
But the proneness of the people to make Ill-considered dying bequests under religious 
influence threatened to develop into a public danger and the above Statute was 
accordingly passed in the year 1736 to prevent persons from making death-bed 
bequests. 

By the Statute of Mortmain (9 Geo. II., C. 36) severe restrictions were placed on 
alienation of lands for charitable purposes. This Statute was repealed and replaced 
by the Mortmain and Charitable Uses Act, 1888, (51 and 52 Viet. C, 42) which is 
still in force in England. Under this Act every assurance of immoveable property 
for any charitable uses is void unless executed at least before two witnesses, twelve 
months at least before the donor's death, and enrolled in Chancery within six 
months before the death. 

In order to validate a charitable bequest under this section the will must be at 
least one year old and must have been deposited with the Registrar within six 
months from the date of its execution, In the Goods of Nagindas, 3 B. H. C. 135. 
In the case of Adminislrofor-General v, Hughes. 40 Cal. 192, the will containing the 
charitable bequest was deposited with the Registrar but the codicil which republished 
the will was not, and it was held that the will was operative. 

The object of the section is to prohibit death-bed bequests to religious or 
charitable uses by persons having near relations except under the above conditions. 
Such death-bed bequests cannot be made by persons having any of the following 
relations : — 

(I) Father, (2) Mother, (3) Son, (4) Daughter. (5) Grandfather, (6) Grand- 
mother, ( 7 ) Grandson, (8) Granddaughter, (9) Brother, (10) Sister, (ii) Nephew, 
(12) Niece, unless the provisions of sec. I18 are complied with. As regards 
widow the Madras High Court has held that under this section a widow is not a 
nearer relation and that a bequest to charity by a person who died two days after- 
wards leaving a widow was valid on the ground that this section had no application 
to any relationship by marriage, Administrator-Oeneral of Madras v, Simpson, 
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26 Mad. 532. Under the Succession Act. however, a bequest to the next-of-kin of 
the testator includes husband or wife (sec. 93), and the Bombay Eight Court in the 
O.S. No. 997 of 1917 {Dinbai 'f,Peitonji)held that the widow is included in the 
term " nearer relative." 

What are Religious or Charitable Uses. — The religious or charitable uses 
are not defined under the Succession Act but the words "charitable purposes” or 
" charitable uses ” have acquired a technical meaning and in that sense they include 
all the purposes within the meaning of Statute 43 Eliz. C. 4, The University of 
Bonibay v. The ilfuntctpal Commissioner, 16 Bom. 217. The illustrations to 
section II8 mainly follow the uses laid down in Statute 43 Eliz. C. 4, where the follow- 
ing objecU are enumerated i— Relief of aged, impotent and poor people, maintenance 
of sick and maimed soldiers and mariners, schools of learning, free schools 
and scholars in Universities, repair of bridges, ports, havens, causeways, churches, 
seabanks, and highways, education and preferment of orphans, relief or maintenance 
of house of correction, marriages of poor maids, relief or redemption of prisoners or 
captives, and aid for ease of poor inhabitants in payment of certain taxes. Under 
the Transfer of Property Act Sec. 17, charity has been classified under four principal 
divisions;— (I) Advancement of religion, (2) Advancement ’of knowledge. (3) 
Advancement of commerce, health, and safety of the public. (4) Advancement of 
any other object beneficial to mankind. This fourfold classification of charitable 
trusts was adopted in the well-known case of Morice v. Bishop of Durham, 9 Ves, 
399. to Ves. 522. The characteristics of charitable trusts are indefiniteness, meritori- 
ousness and perpetuity. 

(i) Advancement of Religion and Superstitious Uses.— Religious trusts 
are for the support, propagation or advancement of religion and gifts for religious 
purposes are prlma/acie gifts for charitable purposes, v. White, (1893) 2 

Ch. 41. As there Is nothing like state religion in India all gifts will be upheld as 
good charitable bequests if the gift is for a religious purpose and that purpose 
contains elements of charity and is not of a superstitious nature. With regard to 
bequests for religious purposes but which are in reality for the spiritual welfare of 
the donor or of other members of his family and contain no practical or tangible 
benefit to the public and possess no public element, the tendency of the English 
Courts is to regard such bequests as merely superstitious and therefore not valid, 
c. g., a bequest for the purpose of saying masses or requiems for the souls of the • 
dead, TT^esf v. Skuttleworth, 2 My, and K, 6S4. In India although neither the 
English law as to superstitious uses nor the Statute of Mortmain is in force (ifayor 
of Lyons V. East India Co., i Moo. I. A. 175; Adv.-Oeneral v. Vishvanath, I B. 
H. C. R. ix appendix) the same course is followed, and if the bequest contains no 
clement of public utility, e. g., 2 bequest to repair a private tomb or to establish a 
private museum, the bequests will be held void, Administrator^Ceneral v. Hughes, 
40 Cal. 192. However, a bequest for the performance of masses has been held valid 
in India, Andrew v. Joaktm. 3 B. L. R. 148 (0. C.). In Cotgan v. Administrator- 
General, IS Mad. 424 a bequest for masses was held to be void. Following these 
principles and applying them to Parsis, trusts for the performance of " BaJ Bojgar " 
ceremonies and "Siav" and for " Ifultud" ceremonies were held to be void. See 
Aimji jV. Bnna/i v, Bapuji, n Bom, 44tl Gsieasji K, Pochkanawalla v. It, D. 
Betna, 20 Bom. SH. Hut in Jamshedji C. yaracAand v, Soonabai, 33 Bom. 122 
Mr. Justice Davar declined to follow these decisions and upheld a trust for the 
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performance of “ Huhtad ’’ ceremonies. Similarly in Haji Abdul v. Haji Hamid, 5 
Bora. L. R. lOlO, a bequest by a Cutchi Memon for the anniversary ceremonies of 
himself and his wife and parents for "Maulad Sheriff" and for “ A^irat Pir ".was 
held to be good ; see also Salehhai v. Bai Safiabu, 36 Bom. ill ; see also Muthukana 
V. Vada Leuvaf, 34 Mad. 12. In Roiomoyee v. Troylukho, 29 Cal. 260, however, 
a gift for the daily worship of the family Thakoor was held to be invalid. 

In the earlier cases a gift by a Hindu to an idol not in existence at the time 
the gift took effect was held to be invalid, Upendra w Hem Chandra, 25 Cal. 405 ; 
Rojomoyee v. Troylukho, supra : Nogendraw Benoy, 30 Cal. 521. These cases, 
however, have been overruled by the Calcutta Full Bench case of Bhupati Haih 
V. Ram Lai, 37 Cal. 128 ; where it was held that the principle of Hindu Law which 
Invalidates a gift other than to a sentient being capable of accepting it does 
not apply to a bequest to trustees for the establishment of an image and the 
worship of a Hindu deity after the testator's death, nor does it make such a bequest 
void. It is immaterial that the image of the deity has not been established before 
the death of the testator or is periodically set up and destroyed in the course of the 
year. See'also Bhuggobuity wOaoroo Prosonno, 25 Cal. 112; Jogadendra v. Heman* 
to, 32 Cal. 129 (P. C.). The shebait is the person to take the gift, Kal Krishna v. 
Alakhan Lai, 50 Cal. 233. Sometimes a gift in favour of an idol is limited to a certain 
sum and the balance of the income Is directed to be empio) ed for the beneSt of the 
testator's family and the questions arise as to how far such a gift is valid. For the 
construction of such bequests the rule propounded is to create a charge for the 
necessary income for the performance of the ceremonies pertaining to the idol in 
favour of the idol and to give the residue to the heirs, Sonatun Bysack v. Sreemutty 
8 Moo. I. A. 66 : Ashutosh v. Doorga Churn. 5 Cal. 438. Their Lordships of the Privy 
Council in Pande Har Karayan v. Surja KunuMri, 48 I. A. I43, 43 All. 291 (P. C.) 
laid down that in determining whether the will of a Hindu gives the testator’s estate 
to an idol subject to a charge in favour of the heirs or makes the gift to the idol a 
charge upon the estate, the question depends upon the construction of the will as a 
whole : that although the will provides that the propery *' shall be considered to be the- 
property" of the idol still if the residue is to be used by the heirs after defraying the 
expenses of the ceremonies and if these ceremonies are indicated by the testator and 
would absorb only a small portion of the income that would indicate that the heirs 
should take the property subject to the charge for the performance of the religious 
purposes. See also Gopal Lai Sett v. Pumo CAandro, 49 I. A. 100. 

In several cases religious and charitable purposes are mixed up with other 
purposes, e. g„ ** charitable and benevolent ” or ** charitable and philanthropic ” and 
questions arise how far such gifts are valid. In Chadunbax v. Dady, 26 Bom. 632 
a trust was to expend the income upon some one or more charitable educational or 
philanthropic institutions calculated to promote the public good and the bequest was 
held to be void. In the case of Smith v. l/ossey, 30 Bom. 500 the bequest was to 
expend the residue ** in such charities as the trustees may think deserving ” and the 
bequest was held to be good. In Trikumdas v. Haridas, 31 Bom. 583 the testator 
directed his executors to expend the residue as they thought proper “ for the purposes 
of popular usefulness or for the purposes of charity " and it was held to be bad. The 
test lobe applied is that where the description of the bequest would include purposes 
which might or might not be charitable and a discretion is ^ ested in the trustees the 
gift is bad, Horice v, Bishop of Durham, supra ; but if the gift is wholly chari- 
table, effect will be given to it. See Blair v. Duncan, (1902) A. C. 37 ; Orimond v. 
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Orimond, (1905) A. C. 124 ; In re Da Costa, Clarke v. Church of England Colle- 
giate School, (1912) I Ch. 337 ; Dunne v, Byrne, (1912) A. C. 407.. See sec. 89 
on Uncertainty ante p. 91; Adv.-Oeneral v. Hormusji, 29 Bom. 375; Par6o<» v. 
Ram Barun, 31 Cal. 895. 

In Dwarkanath Bysack v. Burroda Persaud, 4 Cal. 443; a bequest was made 
to charity and to needy and poor and* the executors were directed to spend a suitable 
sum for the charitable objects specified in the will and there was a residuary clause. 
It was held that the amount to be spent for the charitable objects would be 
ascertained by a reference to the mode in which the testator carried out the same in 
his lifetime and the gift was good. See also Ookoot Nath v. Issur Lochun, I4 Cal. 
222, and Morarji v. Nenhai, 17 Bom. 351. 

The following are held to be good charitable gifts a gift to keep a choultry in 
repair, Gulam Husain v. Aji, 4 M. H. C. R. 44; for the maintenance of Anna 
Chatra, Adv.-Oeneral v. /S'tranpmnn. 6Bom.L. R. 56; a gift of money for building a 
well and an avada, Jamnabai v. Khimji, I4 Bom. i; for Sadavarat, Morarjt v; 
Nenbai, 17 Bora. 351, for performance of ceremonies and giving feast to Brahmins, 
Lakshmi Shanker v.Vaijnath, 6 Bom. 25 1 Kedarnath v. Atul Krishna, 12 C. W. N, 
1083 ; to establish a Thakoor, Rojomoyee v.Troylukho, 29 Gal. 260; (see contra, 
Phundan Lai v. Arya, 33 All. 793 ); for feeding iK>or and indigent Hindus, Rajendra 
V. Raj Coofflori, 34 Cal. 5 ; for the performance of ceremonies and for *' poonja,” 
Benode Behari v, Nistarini, 33 cal. 180 (P. C.}; for building a temple and installing 
an idol. Hohar Singh v, Het Singh, ^2 A\\.ii7-,BhupatiNttthv.RamLal,i7, 
Cal. 128 : for building of Dhararasala and temples, Jai ^aram v. Ujagar Dal, 27 
Bom. L. R, 713 (P.C.); for "poor relations, dependants and servants,” ifanorama 
V. Kali Charan, 31 Cal. 

(2) Advancement of Rnowledgeond Learnlng.—Charitable bequests under 
this head are establishment of schools and institutions of learning which are not 
strictly private, endowment of scholarships and any other bequest which has 
the object of spread of knowledge, University of Bombay v. The ATunieipal 
Commissioner, 16 Bom. 217. 

( 3 ) Advancement of Commerce, health and safety of the Public.— These 
comprise bequests for hospitals, {Fanindra v, Adm.-Oeneral, 6 C. W. N. 321) 
construction of bridges, roads, etc. 

(4) Advancement of any other objects beneficial to mankind.— These 
comprise bequests for promulgation of particular doctrines for the mental and moral 
improvement of mankind and any beque$t of the nature of charity such as relief of 
the poor, marriage of poor girls, etc., etc, 

Cy>Pr&s Doctrine.— In cases of charitable bequests where the literal 
execution of the intention of the testator becomes inexpedient or impracticable owing 
to the uncertainty of the object, or the persons who are the objects of the bounty not 
being in ease, or the bequest being incapable of exact execution, the Court will carry 
out the charitable directions ey pris, i. e.. as nearly as possible to the original 
purpose. But the doctrine of cy pris is only applicable where the testator has 
manifested a general intention of charity, Batebhai r. Bai Safiabu, 36 Bom. Ill 
A<ff..Cenera/ v. Btlchambers, 36 Cal. and, therefore, if be has had but one 
particular object in bis mind, e, g., to build a church at W, and that object cannot 
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. (f) A bequeaihs the whole of his propeity to B upon trust to pay certain debts out of 
the income, and then to make over the fund to C. At A'e death the gift to G becomes Tested 
in interest in him. 

(vi) A fund IS bequeathed to A, B and C m equal shares to be paid to them on their 
attaining the age of 18, respeetiTely, with a proTiso that, if all of them die under the age of 18, 
the legacy shall devolre upon D. On the death of the testator, the shares rested in interest 
in A, B and C, subject to be divested in case k, B and C shall all die under 18, and, upon the 
death of any of them (except the last aurrivor) under the age of 18, his vested interest passes, 
so subject to his representatives. 

(This is see, JOC of ihe Succession Act X of 1S65. It applies to Hindus ivitkin the 
tcrn’toriM mentioned in see.S7, i. c., to Hindus formerly governed by the Hindu Wills Act). 

COMAIENTARY. 

(See next section) . . 

Date of vesting when . 120. (i) A legacy bequeathed in case a 

BpecS"^un^ Specified uncertain event shall happen does not 
certain event vest imtH that event happens. 

(2) A legacy bequeathed in case a specified uncertain event 
shall not happen does not vest until the happening of that event 
becomes impossible. 

(3) In either case, until the condition has been fulfilled, the 
interest of the legatee is called contingent. 

Exception . — Where a fund is bequeathed to any person upon 
his attaining a particular age, and the will also gives to hifn 
absolutely the income to arise from the fund before he reaches that 
age, or directs the income, or so much of it as may be necessarj’, 
to he applied for his benefit, the bequest of the fund is not contingent. 

Jllttstrations. 

(0 A legacy is bequeathed to D in case A, B and C shall all die under the age of 18. 

D has a contingent interest in the legacy until A. B and C all die under 18, or one of them 
attains that age. 

(it) A sum of money is bequeathed to A *' in case ho shall attain the age of 18,” or 
“ when he shall attain the age of W.” A’e interest in the legacy is contingent until the . 
condition is fulfilled by his attaining that age. 

(ifi) An estate is bequeathed to A for life, and after his death to B if B shall then be 
living ; but if B shall not be then living to C. A, B and C survive the testator. B and 0 
each take a contingent interest in the estate until the event which is to vest it in one or in 
the other has happened. 

(it) An estate is bequeathed as in the case last supposed. B dies in the lifetime of 
A and C. Upon the death of B, C acquires a vested right to obtain possession of the estate 
upon A's death. 

(r) A legacy is bequeathed to A when she shell attain the age of 18, or shall marry 

under that age with the consent of B, with a proviso that, if ehe neither attains 18 nor 
marries under that age with B’s consent, the legacy shall go to C. A and C each take a 
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contingent interest in the legacy. A attains the ago of 18. A becomes absolutely entitled to 
the legacy although she may bare married under 18 without the consent of B. . 

(vi) An estate is bequeathed to A until he shall marry and after that event to B. 
B’a interest in the bequest is contingent until the condition is fulfilled by A's marrying. 

(ni) An estate is bequeathed to A until he shall take advantage of any law for the 
relief of insolvent debtors, and after that event to B. B'a interest in the bequest is 
contingent until A takes advantage of such a law. 

(t*tu) An estate is bequeathed to A if he shall pay 500 rupees to B. A'a interest in 
the bequest is contingent until be has paid 500 rupees to B. , 

(ix) A leaves his /arm of Sultanpur Khutd to B, if B shall convey his own farm of 
SuUanpur Buzurg to G. B’a Interest in the bequest is contingent until he has conveyed the 
latter farm to C. 


(x) A fund is bequeathed to A if 0 shall not marry 0 within five years after the 
testator's death A's interest in the legacy is contingent until the condition is fulfilled by the 
expiration of the five years without B'a having married C. or by the occurrence within that 
period of an event which makes the fulfilment of tho condition impossible. 

(xi) A fund IS bequeathed to A if B shall not make any .provision for him by will. 
The legacy is contingent until B'a death. 

(xi'O A bequeaths to B 500 rupees a year upon his attaining the age of 18, and directs 
that the interest, or n competent part thereof, shall be applied for his benefit until he reaches 
that ago Tho legacy is vested ‘ 

(nii) A bequeaths to D 500 nipoos when be shall attain the age of 18,' and directs 
that a certain sum, out of another fund, eball bo applied for his maintenance until be arrives 
at that age. The legacy Is contingent. 

ITkiS IS see. 107 Of the Sueeesaion Act X of t$CS. Jl applies to Hindus vithin tht 
terrilories menltoned in sec. 67, 1 , e., to Hindus/ormerlj/ governed bg the Hindu Wills Act ), 


COAtMENTARY. 

Estates and interests in property or in the subject of a bequest may be-> 
(i) Vested in possession, ( 2 ) Vested in interest but not in possession, (3) Contin- 
gent, or ( 4 ) Conditional. 

The word “ vest” being derived from "vcslire", it has been* said that naturally 

, ... , „ it refers to vesting in iKWsessIon, and not to vesting in Interest. 

In ordinary language it is understood to mean ‘ payable , 
This is, however, contrary to the provisions of sec. 119 ; and the word ‘‘vest" has 
been held to refer primd/nete to vesting in interest, or transmissibility, and not 
merely to vesting in possession or indefeasibllity. 

Under sec. 104 every legacy vests in the legatee on the death of the testator 
unless there is anything to the contrary in the will and if the legatee dies without 
receiving the legacy his legal representatives are entitled to it. This chapter deals 
with the subject of vesting when the enjoyment is postponed and the subject is 
divided Into three main rules. 

Rule 1.— Vested— and this is sobdivided into two parts ( 0 ) vested in possession 
and (6) vested in interest. 

Rule 11.*— Contingent or Conditional. 


20 
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• Rule HI.’— Vested in interest bat liable to be divested. 

(а) A bequest is said to be vested in possession when there is a present right 
to the immediate possession or enjoyment. 

As stated above according to sec, 104 if a legacy is given generally without 
j specifying the time when it is to be paid it vests in the legatee 

® ' on the testator’s death, though it is not payable till the end of 

one year after the testator’s death (sec. 337) ; and if the legatee dies after the tes- 
tator but before receiving the legacy, his legal representatives will be entitled to the 
legacy, Harris v. Brown, 28 I. A, 159, 28 Cal. 621. This is vested in possession. 

(б) Sec. 119 deals with the subj'ect "vested in interest A bequest is said to 
be vested in interest but not in possession, where there is a present indefeasible right 
to the/wture possession or enjoyment, e.ff., a bequest to A for life with remainder 
to B. B has not the immediate possession of the bequest so long as A is alive, but 
his interest is vested, and if B predeceases A, his legal representatives will be entitled 
to it. ( 111 . Hi., sec. I20 ). Also if A dies in the lifetime of the’testator B will take 
the legacy, Venkayamma v. Narsamma, 40 Mad. 540 ; Ajudhia Buksh v. Alusamut 
Rukuin Kuar, II I. A. i. 

Sec. 120 deals with “ contingent bequests. ” A bequest is said to be contingent 
when its vesting depends upon the happening or not happen* 

Hule II. jjjg qc g specified uncertain event. 

The difference between a vested and a contingent interest is that a vested 
interest takes effect on the testator’s death, unless there is a contrary intention in 
the will. Even though the legatee may not be entitled to immediate possession of 
the bequest by reason of a prior bequest or by reason of a’provision in the will that 
the income arising from the fund is directed to be accumulated until the time for 
payment arrives, the legacy nevertheless becomes vested in interest in the legatee 
from the testator’s death, and if the legatee dies before receiving the legacy, it shall 
pass to his legal representatives. 

A contingent interest is contingent upon the happening of a contingency which 
may or may not take place. A vested interest is unconditional, only the enj'oyment 
may be postponed. A contingent interest is dependent on the fulBlment of the 
condition which may or may not be fulfilled. In tbe one the gift is immediate, but the 
enjoyment may be postponed. In tbe other there is no gift until the contingency is 
fulfilled. 

The mere postponement of the beneficial enjoyment therefore is no criterion 
for judging that the interest is contingent. (Sto. 119, Explanation). A distinction 
has been made between cases where the event in which the bequest is to take effect 
is uncertain, and those in which it is certain, though future. In the former the gift 
is held to be contingent, in the latter it is held to be vested. 

The subject of contingent bequest is further treated in secs. 124-125. 

A bequest vested in interest (but not in possession) may be so vested subject 
to being divested or defeasible on the happening of a specified 
. event, g.p., where there is a gift to an infant with remainder 

to be diveated. over in the event of his dying under age, in which case the 

infant has a vested interest subject to be divested on his death 
under age, Buffill v, Dufftl, (1903) A. C, 491. 
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There U also a marked distiaction between a contingent interest and a vested 
interest subject to be divested. In the former the bequest is nof complete until the 
spectSed uncertain event does or does not happen; in the latter the interest is 
complete, but on the happening of an event it may be divested. 

There is also a distinction between a contingent bequest and a conditional 
bequest. The word ‘’contingency*' has reference to the happening of an event, 
whereas the word “ condition " has reference to the doing or forbearing from doing 
some act. 

The question for consideration under secs. Itq and 120 is to ascertain whether 
the words of futurity postpone the vesting or merely suspend possession or enjoy- 
ment of the thing bequeathed. In the former case the legatee has no interest, in the 
latter he has an interest which is transmissible to his legal representatives if the 
legatee dies before the arrival of the period of possession or enjoyment. The 
question whether particular words convey vested or contingent interest is often a 
question of construction, Kally ITath v. Chunder ^ath, & Cal.. 377* The tendency 
of the court at the present day is to give words their natural meaning and to ascer- 
tain from them what the intention of the testator was, JTorrii v. Srovm, 28 1. A. 159. 

Where, however, the intention is silent or is ambiguous the following rules 
may be applied 

Rule— (i) A bequest to a person jiayoWe, or to he paid, at, or when be shall 
attain the age of 18, or at the end of any other certain deierminoU iem confers on 
the legatee a vested interest immediately on the testator’s death and transmissible 
to bis executors or administrators. (See ills, t., and »V., sec. 119). For example, a 
gift to A payable at eighteen is vested as the time when the legacy is to be paid is 
certain, that is to say, the lime will come if the legatee lives long enough. No doubt 
it is uncertain whether the legatee will ever attain the given age, but since he must 
attain it if he lives, this latter contingency is disregarded. 

Sxamphs. 

(a) A testator bequoatha to his eon £100 tofrepsid to him at the death of bis mother. 
The eon dies beloro the mother. The soa takes a vested iDterest ia the legacy aod his le^al 
repiesentstiveB will be entitled to it, Jackson v. Jackson, 1 V es. Ben. 217. 

(6} A legacy of £100 is bequeathed to an apprentice to he paid to him within six 
months after he should have fully served out hie apprenticeship. The boy runs away from 
his master and dies after the period of apprenticeslup expires. The legacy is vested, Sydney 
V. Vauykan, 2 Bro. Pari. Ca. 251. 

Rule— (2) When the time annexed to the payment is merely eventual and may 
or may not come, e.p., a legacy to A payable or to be paid oh marriage and A dies 
before the contingency happens, the legacy is conliogent. iDies incertus candid 
ixonemfacit), 

Example, 

A legacy is bequeathed to £ to ha to her at the tlmeof her marriage. £died 

without ever having been married after attaining majority. It was held that the legacy was 
contingeut and lapsed, Aitins v. ifiscocks. 1 Atk. SOO. 

Rule— (3) If the words ” paj'able "or** to be paid *’ are omitted and the legacies 
are given " at ” eighteen, or “ if,” ** when, ** ** in case," " provided," the legatee attain 
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eighteen or any other future definite period, the legacy will be construed as contin* 
gent. Consequently if the legatee happens to die before that period arrives, his 
legal representatives will not be entitled to the legacy. (See illustrations », !», Hi, 
sec. 120), Onslow v. South, l Eq. Cas. Abr. 295 ; Cruse v. Barley, 3 P. Wms. 19 ; 
Stapleton v. Cheales, (1700) Free. Chanc. 317 : Hanson v Graham, 6 Ves. 245 ; Ve 
Souza V. Vaz, 12 Bora. 137 ; Ranee Mani v. Premmoni, 9 C. W. N. 1033. 

Example. 

A testator bequeaths £100 a>piece to the two childien of J. S. '* at the end of ten years 
next after my decease.” The legatees die before the expiration of ten years. The legacies 
are contingent and will lapsei Smelt v. Dee, 2 Salk. 415. For other examples see illustra- 
tions to sec. 120. See also Bilasa t. ilfunni Lat, 33 Alt. 553. 

Rule— (4) If upon the construction of the will it clearly appears that the testa- 
tor meant the time of payment to be the time when the legacy should vest, no interest 
will be transmissible to the executors or administrators, if the legatee dies before 
the period of payment, although the words “to be paid” or "payable” may have 
been employed in the will. 

Examples 

(a) A bequeaths £100 to be paid to B after all hU debts are satisfied. B dies after A 
hut before A'a debts are satisfied. The legacy is not vested in B though the words to be paid 
are used. Here tbe testator shows clearly that the time of payment is after bis debts are 
satisfied, ifartin ▼. itartin, L. R. 2 Eq 404. 

(5) A bequest la made to A for life and after A*s death to her " male descendants.” 
A Is deUrered of a son who dies in A's lifetime. A dies subsequently leaving a husband who 
claims tbe legacy as the heir of the son. Retd, husband not entitled as tbe son did sot take 
a vested Interest. No one can be heir of a living person, £^rintvasa v. Eandayudapani, 
12 Mad. 411. 

Rule — (5) Whf‘rf» H .» ♦a. n 

See. 120. Exception. ^ . 

competent part thereof as may be necessary to be applied for his benefit, it indicates 
the testator’s intention that the legatee should have the principal and the legacy will 
E.gU,hl.,v different. construed ee »«led in the legatee. (111. ari,'. see. 120). 

According to English cases a distinction has been made where 
the whole of the interest arising from the fund is given and where only a sufficient 
part of the income is directed to be employed for the maintenance and education of 
the legatee. In the former case the bequest is construed as vested, in the latter it is 
contingent and the reason is that it Is tbe giving of interest and not the giving of 
maintenance which is held to effect the vesting. (See Williams on Executors, loth 
Edn., p. 984). According to sec. I20, exception, the bequest is vested whether the 
whole or so much of the income as may be necessary is directed to be applied for 
the benefit of the legatee. An exception to this rule is when the bequest is to a 
class. (See sec. 121). 

Examples. 

<al AUgacyiftb6queatbedtoE.tob«j«iitftoh©rst the time of her marriage and 
the testator directs that until her marriage the amount of the legacy be Invested in 
authorized securities and the interest thereof be paid to E. E dies without ever having been 
married The legacy is vested, Booth v. Booth, 4 Vcs. 395. (See also 111. i., sec. 120). 
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(6) A testatrix gave all the rest of her stocks and shares upon trust to pa^ the 
income to her nephew Q until his marriage and at the time of his marriage to hand over the 
stocks and shares to him. It was held G took a vested interest in the gift and being of age 
was entitled to have the stocks and shares transferred to him. although he had not married, 
Ke Wret/fZQ a. D S07. See also //oafA v IfoatA, 3 Bro. C. C. 4 ; iTansonr. Graham, 6 Ves. 
245. 

(c) A testator bequeathed a certain sum to the children of A when they should 
attain 25 with a direction that interest on the amount should be paid for their maintenance 
dunnp tftcir minoniiej, and there waa no diicclion as to the application of the income 
between 21 & 25. The lagacy was held to be vested, Davies v. Fisher, S Bear. 201, 

(d) A Parai by his will directed as follows : — " Should a son bo born be shall bo 
cherished, maintained, educated and brought up and when ho comes of age my executors shall 
make over the estate to him ; should the child die in tender age then my wife be paid Bs. SOOO. 
Held, that the bequest to the eon was contingent and did not fall within the exception to 
sec. 120, Dadachanjt v. Datanbai, 49 Bom. 167 ( P. O. ). 

Rule— C6) But if the gift of the intermediate interest for the maintenance or 
beneBt of the legatee be made out of anofAer fund, the legacy will be considered as 
contingent. (See ill, sec. 120). Also if a legacy is directed to be paid as soon 
as the legatee attains majority with interest h will be contingent, Knight v. Knight, 
2 Sim. and Stu. 490. 

Rule— (7) Where a legacy is to be severed tnstanter (at ’the death of the 
testator) from the general estate for the use and benefit of the legatee, the legacy is 
generally considered as vested. But where a legacy Is to be severed only on the 
happening of a particular event, the legacy is considered contingent until the happen- 
ing of that event. (Williams on Executors, loih Edn., p. 986). 

Examples. 

A testator bequeathed to bU executors all the East India stock standing in bis 
name upon trust to accumulate the dividends until D should attain twenty.fiic and then to 
transfer the principal together with the accuaralations to D, his executors, administrators, or 
assigns, absolutely D was a minor at the testator's death. There was also a residuary 
bequest in the will. It was held that D took a vested interest in the legacy although he was 
a minor and was entitled to have the stock transferred on attaining twentj/.one, Saunders v> 
Voufter, 1 Cr. and Pb. 240; Husenbhoy t. Ahmedbhoy, 26 Bom. 319; Fulford v. .Rarefy, 
(1909) A, a 570; LJopd r. Webb, 24 Cal. 44 

Rule— (8) A general rule to distinguish whether a legacy is vested or contin- 
gent in cases where the legacy is payable at a future time is, that if such payment or 
distribution appear to be postponed for the convenience of the fund or properly or 
to allow of an intervening or limited interest, it is to be considered as vested, e. g., 
a gift to one for life and after his death to others. If, however, the postponement is 
for reasons personal to the legatee, the legacy is to be considered as contingent, e. g., 
when the legatee attains a particular age. 

As to postponement until the legatee attains an age beyond majority such a 
direction is considered inoperative and the legatee takes a vested interest on his 
attaining majority, unless during the interval an interest is created in favour of some 
person, Oosavi Shivg^r v, Hivett Camac, 13 Bora. 463; ffusenbho]/ v. Ahmed- 
bhog, 26 Bom. 319 ; In re Williams, Williams v. TFi/fiams (I9''’7) • Ch 180 ; Tn re 
Couturier, Couturier v. Shea (1907) 1 Ch, 470. 
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Examples, 

{a) A testator gives to P £200 at his wife’s decease. P dies before the wife, the 
legacy is vested In P, Blamire v GeldarU 16 Ves. 314 ; Bifasov. ifunn/ Laf, 33 AH. 558 ; 
Bhazabati v. KaUcharan, 38 Cal. 468. 

(6) A Parsi devised his house to his wife for life and then to his son J for life and 
then to J's widow as to a portion and for J’s ^sua. In default of issue in trust for another 
son E! “jf, then living." J died unmarried in the life time of the testator’s widow. Held: 
that the words "then living" referred to the last antecedent and that on thedeath of J, K 
took a vested interest subject to the life interest of the testator's widow, Capadia v. Capadia, 
43 Bom. 88 ; 43 I. A. 237. 

Rule— (9) Where a legacy is given to be paid at a given epoch such as the 
legatee attaining eighteen or marriage and there is an intervening life interest so that 
the legacies are payable only after the death of the life tenant and there is also a gift 
over in the event of the legatee dying unmarried or before attaining the given age, the 
two circumstances are construed as follows The first circumstance— that of attain- 
ing eighteen — is considered personal to the legatee and the second—that of surviving 
the life tenant — one which affects the arrangement of the estate and in' determining 
when the shares become vested, the Courts disregard the postponement of the estate 
and look at the personal period only. 

Examples, 

(a) A testator devises immoveable property to his wife for life sod after her decease 
to be equally divided amongst his seven children— the ehare of his three sods to be vested in 
them respectively on their attainiDg twenty-one and the shares of his four daughters to be 
vested in them wheu they attained that age or married. There was a direction that durlog 
the minority of the children their reapective shares were to be invested and applied toward 
their maintenasce and it was provided thatm ease any of the children should die leaving 
issue " before the share of such child so dying should become duo and payable ” the share of 
the child 60 dying was to be equally divided among all tbe issue of such child as and when 
such issue shall attain majority One of tbe daughters asaigoed her share by way of mortgage 
but died during the lifetime of the testator’s widow leaving an infant child. It was held that 
the words "due and payable” did not postpone the vesting of the eharo of tbe children until 
the death of the tenant for life, the widow, and that tbe mortgagee was entitled to tbe share 
of the daughter and not her infant child under the gift over, IFsTidham v. IVilliams, L. It. 2 
Eq. 396. 

(3) A testator gave the residue of his property equally among four persons with a 
direction that in case any of the legatees should die before " the final distribution '' of his 
estate, his share was to go over to bis children. Two of tbe legatees died more than a year 
after the testator’s death but before tbe estate had been fully realized and distiibuted. It 
was held that " final division" meant the period of a year from tbe testator’s death and that 
the shares of the deceased legatees had not gone over Coffison, Cofb’son v. Bar&er. 12 
Ch. D. 834. The division of the estate is tbe period allowed by law, t. e, the expiration of 
twelve months after the testator’s death. If the legatee dies within the year tbe gift over mil 
take effect. See also Z/ueas v. Carline, 2 Beav. 367, whore a legacy was given to a servant with 
a direction that the same should be paid trffAtn SIX months after tbe decease of tho testatrix 
who declared that the legacies should not bo vested until payment The legatee died before 
the expiration of six months and it was held that bis representatives were entitled to it. 

(c) A testator bequeathed to his daughter A, Be. 10,000 with any interest that may 

accrue due "on her attaining 18 if she marries to be settled on her and her children 

solely ; should she die unmarried her money to be equally divided between her brothers or 
survivor. ^ A on attaining 24 but whilst unmarried claimed the legacy, AfeW; A had a 
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rested interest subject to be divested on her dying at an7 time unmarried and subject to an 
eiecutory trust in favour of her children in the eront of her marrying, //» re (7. /funfer, 
4 Cal. 420. 

Note.— A divesting clause that the legacy should go over if the legatee should die 
before the legacy is actually received by the legatee is too uncertain and indefinite to be 
capable of being earned into effect. Per Lord Selbome in 3fiiwrs r. Baftijon, (1876) 1 App. 
Cas. 428. Fry, J. is of opinion that in such a case the period for resting would be the period 
allowed by law, 1. e., twelve months (Be CAaslon, 18 C. D. 218) for the Court will not suffer 
the rights of the legatees to bo prejudiced by the fraudulent or unnecessary delay of the 
executors. (See Williams on Executors, 10th Edo , p. 973, note /.). 

Gift over.— A bequest to a person */ he should attain maj'ority standing alone 
would be a contingent bequest ; but if the bequest is followed by a limitation over in 
case he die under such age the bequest over is considered as explanatory of the 
sense that the testator intended that at that age the bequest should become absolute 
and indefeasible and must therefore be construed to vest tnstanter. For example, 
a bequest is made to A for life and then to his son as soon as the son attains 
majority, with a gift over to B if A should die without leaving a son who should 
attain majority, A’s son, as soon as be is born, will take a vested interest, subject to 
be divested if he die under age. (See Jarman on Wills, 6ih Edn , p. I376)« If on the 
death of A, his son is a minor, the son will be entitled to the immediate interest of 
the bequest, subject only to the chance of its being divested on a future contingency, 
Phipps V Ackers. 9 Cl. and F. 583 ; Coltjan v Adm.^Ceneral, 15 Mad. 424 at 435 5 
Lallu V. Jajmohan, 22 Bom. 409; Chunital v. Bat Afuli, 24 Bom. 420. (On this 
subject see commentary on sec. 124. ante p. 165 ). 

Where there is a gift to twoor morepersons as to A, B, and C to be paid to 
them on attaining 18 with a gift over to D, if off die under age, the defeasibility Is 
restricted to the event of all of them dying underage and if any of them, say A, 
attains age, the gift over to D will not take effect, even though B and C may die 
under age. The shares of B and C being vested will, in such a case, pass to their 
representatives. (Ill vf., sec. 119). fi’ftey v. ^omes, 3 Mer, 335. 

When there is a gift at 18 or marriage under 18 with consent and a gift over 
upon marriage without consent, if the legatee attains 18 the gift over will be bad 
even though the first legatee may have married under age without consent. (111. 
V., sec. 120). 

This subject is further treated under sec. 124. 

Time within which the contingency must occur.— Where time is fixed 
for the happening or not happening of a specified uncertain event the legatee does 
not take a vested interest until the event happens or the happening of that event 
becomes Impossible. As for example, a legacy is bequeathed to A if B shall not 
marry C within five years after the testator's death. A's Interest is contingent until 
the condition is fulfilled by the expiration of five years without B’s having married C, 
or by the occurrence within that period of an event which makes the fulfilment of 
the condition impossible, I, e., by B's marrying some other person. If B marries C 
within five years A takes no interest. If B does not marry C within five years or 
marries D within five years A's interest becomes vested. (Ill ar , sec. 120), 

Where there is no time fixed for the happening of the event, see sec. 124. 
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Transmissibilify of Interest.— If a legatee takes a vested interest in the 
, bequest, the bequest willj be transmissible to his executors, 
transmUsible.*®^^*^ administrators, or assigns in the event of his death before 
receiving the legacy, e.ff., a bequest is made to A for life and 
after his death to B absolutely. B takes a vested interest. B dies in the lifetime 
of A after having assigned his interest to C, C will be entitled to the legacy. IfB 
has not assigned bis interest his representatives wilt be entitled to it. 

A contingent interest will or will not be transmissible to the legal represen- 
tatives of the legatee according to the nature of the contingency 
tiaSmUsfble! *°*^^^*^ on which it is dependent. If the gift is to children who shall 
live to attain a given age, or shall survive a given period or 
event, the death of any child pending the contingency has obviously the effect of 
striking the name of such deceased child out of the class of presumptive objects; 
and consequently such interest can never devolve to the representatives of the child. 
Generally where the contingency upon which the interest depends is the endurance 
of the life of the party entitled to it till a particular period, the interest will be 
extinguished by the death of the party before the period arrives, and will not be 
transmissible to his legal representatives. For example, a fund is bequeathed to 
such of the children of A as shall attain the age of l8. No child of A who is under 
the age takes such an interest in the fund as will be transmissible to his representa- 
tives on his dying under that age. 

Where, however, the contingency on which the vesting depends is a eoUateral 
event, irrespective of attainment to a given age and surviving a given period, the 
death of the legatee pending the contingency does not determine the interest of the 
legatee but simply substitutes and lets in (he legatee’s representatives for himself. 
For example, a testator directed that in case his wife should die without issue by 
him, then, after her decease, his brother should get £8o. The brother died in the 
lifetime of the widow, who afterwards died without leaving any issue. It was held 
that the brother's executors were entitled to the legacy. Pinbury v. Elkin, i P. 
Wms. 563 ; Ktng v. Withers, Cas. temp. Talb. 117 ; Chauncy v. Graydon, 2 Atk. 
616 ; Peefc V. Parrott, I Ves. Sen. 236 ; Re Oresswell, 24 Ch. D. 102 ; Eliokassee 
Dossee v. Durpanarain, 5 Cal. 59. (Williams on Executors, lOlh Edn., pp. 670^72 ; 
Jarman on Wills, 6th Edn., p. 1353)- 

Hindu Law and Contingent Bequests. — Sections 119 & 120 apply to Hindus 
governed by the Hindu Wills Act. A contingent interest »n futuro of the whole 
estate of the testator is valid and operative, Bhupendra v. Amarendra, 41 Cal. 642. 
But in case of the will of a Hindu to whom the Hindu Wills Act does not apply 
the following principles of Hindu law must be borne in mind : Firstly, that the 
event on which the gift is contingent roust happen, if at all, immediately on the close 
of a life in being at the death of the testator; and, secondly, that a defeasance by way 
of gift over must be in favour of somebody in existence at the death of the testator, 
Soarjeemoney v. Denobundhoo Jifullick, 6 M. I. A., 526; Tagore v. Tagore, 9 B. 
L, R.. 377- 

Similarly under Hindu law a grant by way. of remainder is valid provided— 

(1) it is made to a person in existence at the death of the testator, and 

(2) the grant is to take e0'ect immediately on the close of a life in being at the 
death of the testator. 
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In construing Hindu Wills it must also be remembered that a bequest to a 
widow is ordinarily for life ; hence in a bequest of the following kind, viz,, “ When 
I die ray wife is the owner and after the death of my wife my daughter shall be my 
heir ”, the construction will be that the wife will lake a life interest and the daughter 
a vested remainder, Lallu v. Jagmohan, 22 Bom. 4095 Ohunilal v. Bai JlfH/i, 24 
Bom. 420. 

Vesting of interest m 121. Where a bequest is made only to such 

bequest to such mem- rnembers of a class as shall have attained a parti- 
have attained parti- cular age, a person who has not attained that age 
cuiarage. Cannot have a vested interest in the legacy. 

Illustration. 

A fund IS bequeathed to such of the children of A as shall attain the age of 18 , with a 
direction that, while any child of A shall be under the age of 18 , the income of the share, to 
which it may be presumed be will be eventually entitled, shall be applied for his maintenance 
and education. No child of A who is under the age of 18 has a vested interest in the 
bequest. 

(This IS sec lOS of the Succession Act X of tS65. It applies to Hindus within the 
terri'tories mentioned in eec 57. t.e.. to Ihndus/ormerly governed by the Hindu Wills Act), 

COMMENTARY, 

This section is a further amplification of a gift to a class when the period is 
postponed. A gift to a class is dealt with under secs. 9^, and HI ante p. 107 and 124. 

This section is an exception to sec. 119. Under sec. 119 if the payment is 
postponed but if interest is directed to be applied then the legatee takes a vested 
interest. Under this section if the bequest b to a class and even if interest is 
directed to be paid no member of the class who has not attained that age will get a 
vested interest (see illustration). But if be once 'attains the age the interest will 
vest though he may die before the period of distribution, e, q„ if the distribution is 
postponed until the youngest member of a class shall attain a given-age, then the 
reason of the postponement being partly for convenience of the estate and partly 
personal to each legatee, every member of a class will take a vested interest upon 
attaining the given age, notwithstanding that he may die before the youngest attains 
the given age or the youngest child may fail to attain that age. 

In the case of 7 n re Kipping, Kipping v. Kipping, (1914) I Ch. 62, a testator 
bequeathed his property to trustees for sale and conversion with a direction to post- 
pone the sale and to pay .£ 50 to bis widow and subject thereto in trust for all and 
every of his children and child who shall attain 21 in equal shares. “ provided always 
that the capital should not be divisible amongst my children until ray youngest 
surviving child shall attain 21.*’ The testator left seven children, two attained 2f 
and five were minors. One of the two claimed his share. Held, that he was entitled 
on attaining 2t to a vested share but was not entitled to claim it so long as the 
trustees in the fcoml fide exercise of their discretion determined to postpone the 
realization of the estate. ’ 


21 
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(S«e further on this subject see. Ill page 125 ). 

This section considerably simplifies the rule of English Law where in a case of a 
bequest to children at a particular age or when they attain a particular age com- 
plicated questions arise as to whether the bequest is vested or contineent, if interest 
is given in the meantime and the cases are conflicting. (See Leake v. Robinson, 
2 Mer. 385; Cromek v. Lumb, 3 Y & C. 565; Webster v, Boddtngton, 26 Beav. 
128 ; Thomas v. Wilberforce, 31 Beav. 299). According to this section in a gift to 
a class at a particular age, a person who has not attained that age cannot have a 
vested interest in the legacy even if there ia a direction that the intermediate 
income of the share of any member of the class to which he will presumably be 
eventually entitled shall be applied for his maintenance or education. See BalHn v. 
Ballin, 7 Cal. 218. 


CHAPTER IX. 

Of Onerous Bequests. 

122. Where a bequest imposes an obliga- 
Onerous bequests, tion on the legatee, he can take nothing by it 
unless he accepts it fully. 

JHastratton. 

A. having shares in (S), & prosperous joint etocic company and also shares In (V), a 
joint stock company in difficulties, in respect of which shares heavy calls ore expected to be 
made, bequeaths to B all his shares in joint stock companies , B refuses to accept the shares 
in (Y). He forfeits the shares in (X). 

(This «< sec 109 of the Snecesston Act X of W <?5 Tt nppties to Iftndua wilhtn the 
ferritones menhoned in see ST, t. e ,to Hindus formerly goierned bv the Hindu Wlls Act). 

COMMENTARY. 

(See next section}. 

123 . Where a will contains two separate and independent 
On.ofl.osepstate bequests to the same person, the legatee is at 
and independent be- liberty to acccpt otie of them and refuse the other, 
m.“be‘°.".purmd although the former may be beneficial and the 
Other refused. latter onerous. 

, Illustration. 

•A, having a lease for a tann of years of a bouse at a rent which he and his representa- 
tives are bound to pay during the term, and which h higher than the house can be let for, 
bequeaths to B the lease and a sum of money. B refuses to accept the lease. He will not by 
this refusal forfeit the money. 

(T^is is see, 110 of the Succession Act X of tSCS. It nppUes to Hindus within the 
itrritories mentioned in see S 7 , i. e., io Hindus formerly governed by the Hindu ITfffs Act). 

COMMENTARY. 

As to whether the will contains two separate and independent bequests or is 
one. Is always a question of intention to be gathered from the words in the will, 
Talbot V, Radnor, 3 M 5 : K 252. Connected with the question of onerous bequest 
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is also another principle that a legatee who accepts a position conferred on him by a- 
will cannot at the same time repudiate so much of the will as conveys an interest to 
another person, Board v. 5 oard, (1873) 9 Q. B. Rupchand v. Sarhessur, 
3 C. L. J. 629 ; Durga Daa v. Isfian CAandra, 44 Cal. 145* , 


CHAPTER X. 

Of Contingent Bequests, 

124 -t Where a legacy is given if a specified uncertain event- 
Bequest contingent shall happen and no time, is mentioned in the will 
ta^" e*'ent^^no'*"time Occurrence of that event, the legacy cannot 

being mentioned for take effect, unless such event happens before the' 
Its occurrence period when the fund bequeathed is payable or' 

distributable. 

. llluslraltons. ‘ 

|i) A legacy is bequeathed to A. and, in case of his death, to B. If A survires tho 
testator, the legacy to 0 does not take effect. ■ • 

(ff) A legacy is bequeathed to A. and, in case of his death without children, to B. If 
A aurvives the testator or dies in his lifetime leaving a child, the legacy to B does sot take 
effect. 

(h'O A legacy is bequeathed to A when and if be attains the age of 18, and, is case of, 
his death, to B A attains the age of 18. Tbe legacy to B does sot take effect, 

(fv) A legacy 1 $ bequeathed to A for life, and, after hia death toB,_,and, "In case of 
B's death without children,” to C. The words **tn case of B's death without children" are to, 
be understood aa meaning in case B dies without children duriog tbe lifetime of A. 

(ti) A legacy is bequeathed to A for life, and. after bis death to B, and, "in case of 
B'b death, ” to C. The worda '* in case of B’s death ” are to be considered as meaning ,** in 
case B dies in tbe lifetime of A.” I 

(Thi3iit€C.lliofthe8a.cc«aiionActXoftB$6. It appHet to ^irvfus wilAin the 
ferrffones mentioned in sec. 87, i. t„ to Hindus formerl if governed bg the Hindu Wills Act). 

COMMENTARV. 

This section was enacted to give statutory effect to the decision in Edwards v. 
.Bdioards, 15 Beav. 3S7, which was in part overruled by O'Mahoney v. Burdett,' 
L. R. 7 H. L. 388 and Ingram v. Soutten, 7 H. L. 408 at 421. See Soundararajan v. 
Natarajan, 44 Mad. 446 at 463. III. (<v.) is a reproduction of what is known as tbe 
fourth rule in Edwards v. Edwards, This rule, however, was overruled in O'.tfaho* 
ney v. Burdett, supra., where the House of Lords decided that where a legacy was 
given to A for life with remainder to D, but if B should die without a child or 
unmarried or under twenty^one then over, the death in such cases means death at 
any time and not death in the lifetime of tbe tenant for life as in ill. (ir.). 

This section is a counterpart to sec. 120 and its proper place would be after 
sec. 120 as both deal with contingent bequests. The difference is. that under sec. 120 
the time for the happening of the contingency is mentioned. This section comes 
into operation when no time fs mentioned, Shupendra v. Amirendra, 43 Cal. 432 
(P. C.) : 43 I. A. 12. In such a case tbe test to be applied as laid down by this sectio 
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is to ascertain what ia the period of distribution ; and this period is either the death 
of the testator or the death of the life tenant and in case of more than one life 
tenants the death of the last survivor of the life tenants, Crippa v. W’otcott, 4 Madd. 
II ; PouUney v. Poultney, (1912) 2 Ch. 541. In ills. ( 1. 17 ., & Hi.) the period of distri- 
bution is the death of the testator; in ills. (tn. & v.) the period is the death of the 
tenant for life. If the contingency has not occurred before or at the period of 
distribution the gift will fail. In Manihjamala v. Nanda Kumar, 33 Cal. 1306, a 
bequest was made to an adopted son and 00 his death and until another adoption to 
the testator's widow and no time was mentioned for the happening of the death of 
the adopted son who survived the period of distribution and it was held that the 
bequest over to the widow failed. In all these cases of "incase of death" though 
death is a certainty the uncertainty lies in the occurrence of death at any particular 
period, Jehangir v. Kaikhuaru, 39 Bom. 296 (P. C.), In re Hunter, 4 Cal. 420, a 
testator bequeathed to his daughter A Rs. 10,000, with interest on her attaining the 
age of 18, "if she married to be settled on her and her children; should she die 
unmarried, her money to be equally divided between her brothers or survivor ”. A 
attained 24 and whilst unmarried claimed the legacy. It was held following 
O'Hahoney v. Burdett, supra., that A had a vested interest subject to be divested 
pn her dying at any time unmarried and subject to an executory trust in favour of 
her children in the event of her marrying at any time and that she was entitled to 
the corpus. See also Kumar Chandra v. Prasanna, 38 I, A. 7. 

Sometimes the bequest is made to persons " then living." The words *' then 
living ” may mean the period of distribution of the death of the testator or the death 
of the tenant for life and it is always a question of construction. In Ca^adi'a v, 
Capadia, 45 I. A. 257, the words were "subject to the life interest of the widow of 
the testator" to J for life and in the event of J’s death in trust for J’s widow and 
issue as J may by his will appoint and in default of any such issue and subject to 
any such appointment for his widow in trust for K " if then living." J died 
unmarried in the lifetime of the testator’s widow and of K, It was contended that 
the words " then living ” related to the last antecedent, viz., the death of the widow 
and that until the widow died K took no interest. It was held by their Lordships of 
the Privy Council that on the death of J, K took an absolute vested interest and that 
it was conditional on K surviving the life tenant. In Norendra Nath v. Kamal’ 
basini, 23 Cal, 563 (P, C.), 23 I, A. 18, a Hindu bequeathed as follows ; — " My three 
sons shall be entitled to enjoy all the property left by me equally. Any one of the 
sons dying sonless the surviving sons shall be entitled to all the properties equally." 
It was held by their Lordships of the Privy Council that the words gave a legacy to 
the survivors contingently on the happening of a specified uncertain event which 
had not happened before the period of distribution, viz., the date of the death of the 
testator; that the period was not postponed by reason of the personal incapacity of 
the beneficiaries. Therefore, under sec. lU of the old Act the legacy to the 
surviving brothers could not take effect and the original gift to the testator’s three 
sons was absolute to each in equal shares and was indefeasible on his death. 
Having regard to the judgment in the above Privy Council case it was held in I/ala 
i?afivVtcan V. Bal Koer, 24 Cal. 406 that the provision for survivorship applied only 
to the case of a legatee dying in the lifetime of the testator and not at any time. 
In Afonohur Afukerjee v. Kasiswar Afukerjee, 3 C. W. N. 479, a testator bequeathed 
a legacy to K with a proviso that "if after the expiration of nine years my 
death K should die without a son or grandson then M, shall get the legacy." Ther 
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uncertain event of K’s death without a son or grandson did not happen before 
nine years. It was held that K took absolutely. In v. Behary Lai, I9 

C. W. N. 52, a testator bequeathed as follows;—" I bequeath to both of you (1. c., 
widow and brother’s daughter). If one of you should die before the other whoever 
will survive will be the malic.” Both survived the testator. It was held that the 
widow took an absolute interest. In Kumud Krishna v. Joqendra, 21 C. W. N. 
854, a bequest was made to D on her attaining majority, but if she died childless the 
properly was to go to P. D survived the testator and attained majority but died 
childless. It was held that D took absolutely and the gift over failed. The gift to P 
could only take place if the event on which it depended happened before the period 
of distribution, i. e., if D had died before the testator or died a minor. See also 
Bardar Nowroji v. Putlibai, 1 $ Bom. L. R. 352. In Chunilal v. Bai Bamrath, 
16 Bora. L. R. 366 (P. C.), a Hindu to whom the Hindu Wills Act did not apply 
after devising the whole of his property to his two sons in equal shares provided 
that "should either of these two sons die without having had (leaving) any male 
issue the survivor is duly to take the whole of the property appertaining to the 
share of the deceased son who may have (leave) no male issue. It was held that the 
period to which the gift over referred was the period of the death of either of the two 
sons leaving no male issue whenever such death occurred either before or after 
the death of the testator. It was further held that looking to the whole will on the 
death of one of the two sons (both of whom survived the testator) leaving no male 
issue the surviving sons took the property appertaining to the share of the deceased 
son. In this case their Lordships of the Privy Council followed O' ifahoney v. 
Burdett, supra. It is difhcult to reconcile this decision with the rule laid down by 
this section and the illustrations except on the question of the construction of the 
will in that particular case. See contra, Jehangir v, Kaikhusru, 39 Bora. 296 (P.C.). 
The following further cases on sec. in may be noted, Ellokassee v. Durponarain, 5 
Cal. 59; Ramlal v. Secretary of State, 7 Cal. 304, 8 I. A. 46 5 rarocAurn v, 
Sureshchunder, VJ Cal. 122 (P.C.); Chandra v. Prosanno, 38 Cal. 327 (P. C.) ; 
Jagat Bijoy v. Tovtijtiddi, 44 Cal. l8l ; Soundararajan v. Katarajan, 44 Mad. 446. 

The ratio decidendi from these cases is, that sec. 124 lays down a hard and 
T, ,, , j, fast rule regulating the validity of certain classes of contingent 
bequest when there is no time fixed for the occurrence _ of the 
contingency and must be applied to cases strictly coming within its scope without 
speculating on the intention of the testator. The specified uncertain event must 
occur before the period of distribuloin, Itonohur ifukerjeev. Kasiswar Mukerjee, 
3 C. W. N. 479. The rule should not be applied when the testator mentions the event 
on the occurrence of which the distribution is to take place. Bhupendra v. 
Amarendra, 43 Cal. 432 (P. C.). 

Qift Over.— Generally if there is a gift to A with a gift over in the event of his 
dying under age, the following rules apply 

(1) If A dies under age in the lifetime of the testator, the gift overtakes effect. 

(2) If A dies after attaining majority in the testator’s lifetime, the gift over 
does not take effect. (III. i,, sec. 124). 

If there is an immediate gift to A and a gift over to B in case of his death, the 
gift over to B will take effect only in the event of A’s death before the testator. 
(III. i'h sec. 124). If the gift to A is after a life estate or a time is appointed for pay« 
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inent, the words "in case of death”jrefer to death at any time before the vesting in 
possession. (III. »v., sec, 124). 

If there is a gift "at” or " upon attaining twenty-five” with a gift over in the 
event of the legatee dying under twenty-one, the gift is vested at 2i and the gift over 
will not take effect, Doe v. Moore, 14 East 6ot. If the gift is at 24, with a gift over 
in the event of the legatee dying under the given age without leaving issue, the gift 
over will not take effect if the legatee dies at whatever age leaving issue. Bland v. 
Williams, 3 M. & K. 41I. So also a gift after a life interest to the children of the 
life tenant at 2I with a gift over in the event of the life tenant dying without leaving 
issue has been held to be vested at the death of the life tenant but not before, Bree 
V. Perfect, (1844) I Coll. 128. See, however, contra Re Edwards, Jones v. Jones, 
(1906) I Ch. 570. Id Colgan v. Adm.-Oeneral, 15 Mad. 424, a testator bequeathed 
Rs, 42,000 to his grand daughter for life and after her death to her children as she 
should appoint but in the event of her dying without issue " Rs. 14,000 should be 
given to her husband ", and the grand daughter died without issue. It was held that 
the husband took a vested interest. 

125, Where a bequest is made to such of certain persons as 
shall be surviving at some period, but the exact 
c.rf.””p‘.non“‘ “ "<>' Specified, the legacy shall go to such 
ihaii be surviving at of them as are alive at the time of payment or 
aorae period not apeci- distribution, unless a contrary intention appears by 
the mil. 

lUustrationt 

(0 Property is bequeathed to A and B to be equally divided between them, or to the 
Burrivor of them. If both A and B eumve the testator, the legacy le equally dmded between 
them. If A dies before the testator, and B survives the testator, it goes to B 

(i'O Property ie bequeathed to A for life, and, after his death, to B and C, to be equally 
divided between them, or to the eurviror of them. B dies during the life of A ; C survives A. 
At A’s death the legacy goes to C. 

(i'll) Property is bequeathed to A for life, and after bis death to B and C, or the 
survivor, with a direction that, if B eboold not euivive the testator, his chtidreo are to atand 
in bis place C dies during the life of the testator ; B survives the testator, but dies in the 
lifetime of A. The legacy goes to the representative of B. 

(if) Property is bequeathed to A for life, and, after his death, to B and C, with a 
direction that, in esse either of them dies in the lifetime of A, the whole aball go to the 
survivor. B dies in the lifetime of A. Afterwards C dies in the lifetime of A. The legacy 
goes to the representative of C. 

{This ia ate. Itt of the Succession Act X of tSB5. It applies to Hindus tcilhin the 
territories mentioned in lee. 61, i.t.. to Hindus formerlp governed bg the Hindu Wills Act), 

COMMENTARY. 

This section is a corrollary to sec. 124. 

Gift to Survivors.— The word "sunru-or" raay either be a word of limitation 
or it may denote a class of persons, e.ff, if a bequest is made to A, B, and C, as 
tenants-ln-common for life with benefit of survivorship, the word " surt'ivorship " 
refers to the extent of the estate and not to the class of persons, and upon the death 
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of any one of A, B, and C, the rcmatmiPg tcnants-in'Common take the whole estate. 
Sometimes the word “ survival’s ’* is construed to mean " others ”, e,g., where there 
is a bequest to several persons with a gift to the survivors, if any die without issue. 
(See Lucena v. Lucena, (1877) 7 C. D. 255). 

Prim& facie survivorship is to be referred to the period of distribution and it 
may mean the time of the testator’s death or at the time of some event contemplated 
by the will. The general rule Is that the survivor is to be construed in its natural 
sense, Inderwick v, Tatchell, (1903) A. C. 120, and if the words of the will are clear 
effect will be given to the same. In < 7 urusam» v. Sivakami, 18 Mad. 347 (P. C.), a 
testator bequeathed his property to his two daughters for life and he added, " If both 
the daughters shall have issue they shall divide the property equally. Those who 
have no issue shall enjoy the income for life.” One of the daughters whose only 
issue died before her claimed that she was absolutely entitled to the half of the 
property. It was held that the words “have issue ” did not mean “ leave issue ” and 
the condition was satisfied and she was absolutely entitled. 

At what Period Is the Class of Survivors to be Ascertolned.— When 
there is no period specified in the vviU for the fixing of the class of survivors, the 
class is fixed at the time of payment or distribution, unless there is a contrary 
intention in the will, that is to say, if there is no previous interest given in the 
legacy, then the period of division is the death of the testator and the survivors at his 
death will take the whole legacy. (III. t . sec. 125). But if a previous life estate is 
given, then the period of division is the death of the tenant for life, and the 
survivors at such death will take the whole legacy, Cripps v. Wolcott, 4 Madd. Il ; 
Poultne}/ V. PouUney, (igt2) 2 Ch. 541 (C- A.); 111 . i»’., sec. 125. Wh^n there is a 
gift to A for life and after his decease to his children or survivcrra, the children of 
A take a vested interest subject to be divested in favour of such as survive A. If 
all predecease A, their respective representatives will take the share of each 
child, for the event which was to divest not having happened the original gift 
remains, Browne v. Lord Kenyon. 3 Madd. 410, (Ills, iv., Be v., sec. 131), Ulus* 
tration ttV.. to sec. 125 is an example of a contrary intention where the survivorship 
is considered to refer to the death of the testator, and not the death of the tenant for 
life. Illustration (tv.) is also an example of a contrary intention, Indertcie?: v. 
Tatcheit, (190J) A, C. 120; YethirajuJu v. iTukunthu, 28 Mad. jSj, 

In yiJaden v. Taylor, 45 L. J. Ch. 569, it was laid down that where a bequest 
was made upon death without issue, the survivors were to be 
SuTvlvorship where ascertained whenever the event upon which the shares were 
without l9*ue°" given over occurred. For example, when a bequest is given to 

A, B, and C for life with remainder to their children, and in 
the event of any of them dying without issue, the shares of those so dying are given 
to the survivors absolutely. In the event of the last survivor dying without issue, 
such last survivor was construed to take his share absolutely. But this construction 
is now overruled and the share of the last survivor dying without children goes over 
and cither falls into the residue or lapses, Uai'Wson v. /Tim/'ton, 18 Ch. D. 213 ; 
Morrell v. Oissing, 4I Ch. D. 409. 
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CHAPTER XI. 

Of Conditional Bequests. 

Introduction. 

A condU’vonal legacy may be defined to be a bequest, the existence of vshich 
depends upon the happening or not happening of some uncer* 

e ni ion event by which it is either to take place or to be defeated. 

No precise form of words is necessary to create a condition but when it appears that 
a condition was intended that intention must be carried into effect. Conditional 
bequests are not the same as contingent bequests. The word “contingency” has 
reference to the happening of an event; the word “condition” has reference to the 
doing or forbearance from the doing of some act. 

Conditions are of two kinds — conditions precedent and conditions subsequent. 

The former precede the vesting of estate, (Sri Yeerabhadra 
den?or™teeVen""’ V. CAiraiu'm. 32 1 . A. los) ; the latter are to be performed 
after the estate has become vested and if not performed may, 
in many cases, cause interests already vested to be divested or to be altogether void. 
Where the condition is precedent the estate is not vested m the grantee until the 
condition is performed, but where the condition is subsequent the estate vests 
immediately in the grantee and remains io him till the condition be broken. 

Whether a condition is precedent or subsequent must depend on the language 
in which it is framed and very little help can be derived from decided cases on the 
point. If the meaning of the context is that the condition requires something to be 
done which will take time, the argument is in favour of construing it as a condition 
subsequent. On the other hand, a condition which involves anything in the nature 
of consideration is in general a condition precedent. As a general rule, law favours 
the early vesting of estates and for that reason Courts will lean towards construing 
a condition to be subsequent rather than precedent, if there is ambiguity in the 
language. 

Secs. 126, 127, 128 relate to conditions precedent, 

. Secs. 129, 130, 13I1 132. 133. 134. 135, 136 relate to conditions subsequent. 

Bequest upon impos- ^ A bcquest upon an impossible condi- 

•ible condition. tion is void. i 


’ Jllualrations. 

(0 An estate is bequeathed to A on condition that he shall walk 100 miles in an hour. 
The bequest is void. 

(m) a bequeaths 500 rupees to It on condition that be sliall marry A’a daughter. A’s 
daughter was dead at the date of the will. The^bequest is void 

(TAi's le sec. Jl3 of the Succeauon Act X of JSCS. It applies to Hindus within the 
terrilones pientioned in see. C7, i e.. to Hindus formerly got fined hy the Hindu IVtIls Act). 

127i A bequest upon a condition, the 
or iKrai'rondiUom* fnlfilmcnt of whicli would be contrary to law or to 
morality, is void. 
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Illustrations. 

, (0 A bequeaths SOO rupees to B on condition that be shall murder C. The bequest ia 

TOld. 

(iV) A bequeaths 5,000 rupees to his niece if she will desert her husband. The bequest 

Is void. 

(This is sec. 114 of the Suceesrion Act Xof 186 S, It applies to Hindus within the 
ttTTilOTies mentioned in sec. C 7 , i. e., to Hindus formerhj governed t>!/ the Htndu IVllts Act). 

COMMENTARY. 

As to what conditions are valid it has been said that nothing can be made the 
subject of a condition in a will which could not be made the subject of a contract or 
wager in life, Eqerton v. Earl of Broitmlow, (1853) 4 H, L. C, I. A man has a right 
to impose any condition subject to this qualification that the disposition must be 
consistent with law and morality. The well known case is the case quoted above, 
(Egerton v. Brownloio) where the property was given to Lord Alford with a proviso 
that if Lord Alford died without acquiring the title of the Duke or Marquis of 
Bridgwater then the estate was to cease. It was held by the House of Lords that 
the condition was against public policy and was void and the heirs of Lord Alford 
were entitled to the property without aoy condition. Hence these sections enact that 
with respect to conditions precedent which are impossible, immoral, or contrary to 
law the rule is that the bequest is void, Tagaramma v. Sitaramasami, 2$ Mad. 613. 
If the condition is subsequent the condition is rejected and the gift is good, 
see sec. 120. 

Gift to Mistrcss.*~If a bequest is made in consideration of the legatee 
living with the testator as his mistress It is void, Tayaramma v. Bitaramasami, 23 
Mad. 613. See, however, contra, Ram Sarup v. Bela, 6 All. 313 ; Lachmi Earain v. 
Wtlayti Begam, 2 All. 433. 

Condition that the Legatee shall reform his character and lead a 
moral Life.— Such conditions are valid, Tattersall v. Boicell, 2 Mef. 26. 

Conditions as to Religion.— A condition of forfeiture in case the legatee 
embraces a peculiar faith, or marries a person embracing a peculiar faith, or marries 
a domestic servant is good, Hodgson v. .flaf/ord, li Ch. D. 959; Perrin v. Lj/on, 
9 East 170 ; Jenner v. Turner, 16 Cb. D. l88. See, also, PutUbai v. Barabji, 25 Bom. 
L. R. 1099. 

Condition In restraint of alienation,— Where the bequest to a legatee is 
absolute in terms but there is a condition restraining the legatee from spending, or 
disposing of, or alienating the subject of the bequest generally, the condition is void 
and the bequest is absolute. In other words, conditions which are repugnant to an 
estate already given are void, e.g.. where there is a devise in fee followed by an absolute 
restraint upon alienation. Hood v. Oglander, 34 Beav. 513 ; Bradley v. Peixoto, 
3 Yes. 324 ; Re Dugdale, 38 C. D. 176; CAimanrao v. Rambhaic, 4 Bom. L. R. 508 ; 
Rofonoyee Dassee v. Troyluhho, 29 Cal. 260 ; Rameskwar v. Lachmi, 3t Cal. lit ; 
Prefosf V. Prevost, (tgoS) A. C. 54** v. Nagamuthu, 4 Mad. 200. The 

intention to pass the whole estate must be clearly expressed, SooJehmoy Chunder r. 
Srimati, 12 I. A. 103 ; Lloyd v. Il’ebb, 24 Cal. 44. (See sec. 138). If, however, there 
Is a disposition of intermediate interest the restriction is not bad, Pra/ulla CAimder 
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V. Jogtndra Kath, 9 C. W. N. 528. Also a condition restraining alienation of 
property to a particular person or before a particular time is good. In re Macleay L. 
R. 20 Eq. 186 ; Doe d. Gtll v. Pearson. 6 East. 173. 

Condition making interest Determinable on Insolvency.'— Note the 
difference between the Transfer of Property Act, sec, 31 and the Succession Act, 
sec, 13 1 on this subject. Sec. 31 of the Transfer of Property Act corresponds with 
sec. 13! of this Act, i.e., under both the Acts a bequest or transfer may be made 
with conditions superadded that it shall cease to exist in case a specified uncertain 
event shall or shall not happen. But sec. 31 of the Transfer of Property Act is 
subject to sec. 12 of that Act under which a condition making the interest of the 
grantee determinable on his insolvency is void. There is no corresponding section 
in the Succession Act. It would therefore appear that a condition making the 
interest of the legatee determinable on his insolvency would not be void. (See ilL 
ffi, sec. 120), It appears that both in England as well as in this country a testa- 
mentary bequest to a person defeasible on his becoming insolvent is valid. As 
regards transfer infer rivos, sec. 12 of theTransfer of Property Act is a departure from 
this rute. The rule is also a departure from the English rule which sanctions such 
conditions, as such a provision appears to be a common forfeiture clause in English 
conveyances, Brandon v. Ro&inson, i8 Ves. 429. Such a condition is not perse 
Illegal, But the provisions of the Bankruptcy Act in England and the Insolvency 
Acts in India may make such conditions void, if the effect of such condition is of 
defeating or delaying the claims of the creditors. See Be /t/scAu, 21 C. D. 83S ; Be 
Bugdale, 38 C. D. I/6 : fformusjt v. DodaWoy. 20 Bom. 310. 

Condition not to dispute the wilt.— In England a condition that the legatee 
shall not dispute the will, thongh considered valid in law, is generally considered 
merely as a sort of terror or as it is termed in terrorem to the legatee and will not 
operate as a forfeiture by the legatee disputing the will, unless there is coupled with 
this condition a gift over, e. g., a legacy of £100 is given to A, provided A shall not 
dispute the will. A disputes the will but the will is held valid. A does not lose his 
legacy. But if the legacy of £tOO is given over to B if A’shall dispute the will, then 
A will lose his legacy if he disputes the will. 

In India sec. 134 gets rid of this rule. Ifthe condition subsequent is valid, if 
accompanied by a gift over, it will be equally valid without a gift over and will not 
be considered as in terrorem. Hence in the above e.tample A will lose his legacy in 
both the cases. (See ill. iV., sec. 131). 

Conditions in restraint ot Marriage.— (See sec. I2S ante p. 172). 

128. Where a will imposes a condition to be fulfilled before 
the legatee can take a vested interest in the thing 
Fulfilment of condi- bequeathed, the condition shall be considered to 
iD^ofiegsc*^ * have been fulfilled if it has been substantially com- 
plied with. ' • 

Ultistralions. 

(O A legacy is bequeathed to A on conditioo that be shall tsarry with the consent 
ofB, C, DtsdE. A marries with the written eooseat of B, C is present at the marriage. D 
sends ft present to A prerious to the marriage. E has boen personally informed by A of his 
intentions, and has made no objection. A has fulfilled the condition. 
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(ii) A legacy is bequeathed to A oO condition that he shall marry with the consent 
ofB, CandD. D dies A marries with the consont of B and C. A has fulfilled the condition. 

( m ) A legacy is bequeathed to A on condition that bo shall marry with the consent 
of B, C and D. A marries in the lifetime of B, C and D| with the consent of B and C only, 
A has not fulfilled the condition 

( fo ) A legacy is bequeathed to A on condition that he shall marry with the consent 
of B« C and D. A obtains the unconditional assent of B, C and D to his marriage with E. 
Afterwards B, C and D capriciously retract their consent, A marries E. A has fulfilled th 
condition. 

( V ) A legacy is bequeathed to A on condition that be shall marry with the consent 
of B, C and D. A marries without the consent of B, C and 0 , but obtains their consent after 
the marriage. A has not fulfilled the condition. . 

( n ) A makes his will whereby he bequeaths a sum of money to B if B shall marry 
with the consent of A’s executors. B marries during the lifetime of A, and A afterwards 
expresses his approbation of the marriage. A dies. The bequest to B takes efieot. 

( o(V ) A legacy is bequeathed to A if ha executes a certain document within a time 
specified in the wilt. The document is executed by A within a reasonable timei but not 
within the time specified in the will. A has not performed the condition, and Is not entitled 
to receive the legacy. 

(TAte 19 sec. lU 0/ tAe Succession ActXoflBOS. Jt applies to Jltndus within the 
territories mentioned in sec. 57 . 1. to Htndus formerlij governed bj/ the Hindu iVills Act)> 

COMMENTARY. 

Characteristics of Conditions Precedent and Subsequent.— (I) With 
respect to the performance of conditions the general rule is that in case of a condi- 
tion precedent, if the condition is performed egprds as it is termed, that is to say, 
if it has been substantialtg complied with, it %vni be sufficient. But where there is 
a condition precedent to the vesting of the interest of a devisee and on his failing to 
perform the condition the property is given over that condition must be complied 
with strictly. (Williams on Executors, loth Edn., p. I015}. 

With regard to conditions subsequent as they go to divest estates already vested 
Conditions subse- they are to be construed ipifA fffeaf africfnew. The very event 
quent to be performed must happen or the act with all its details must be done in 
order to deprive the first legatee of his legacy. 

(2) With respect to conditions jirecedent which are impossible, immoral, or 
contrary to law, the rule is that the bequest is void, Tayaramma v. Sitammasami. 
73 Mad. 613. 

But where the condition subsequent is impossible, immoral, or contrary to law 
the rule is that the original legacy is single and absolute, but only the ulterior 
bequest is void, as the condition on which the ulterior bequest depends is void. 

(3) If the condition is performed by the testator himself the legatee is not 
entitled to anything as the performance became impossible, i?a/cndra v. ifrinalini. 
48 Cal. 1100; but if the condition is performed by the legatee in the lifetime of the 
testator be will be entitled (see ill. pt.). If the condition becomes impossible of 
performance during the lifetime of the testator the legatee will not be entitled, e. g . 
A bequeaths n legacy to B on condition that B shall marry A’s daughter who wa 
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alive at the date of the will but who died before the marriage could be solemnized. 
The bequest to B is void as the condition is impossible. 


Conditions in restraint of Marriage. — Formerly all conditions in restraint 
of marriage were regarded as illegal and legacies were discharged of such conditions 
whether precedent or subsequent. Now it is settled that conditions which impose 
an absolute restraint of marriage are void, but if the restraint is reasonable, e.g, 
not to marry under twenty-one, or without the consent of a certain person, and the 
like, such conditions are valid. Also a bequest to a person until that person 
marries and when he marries, then over, is a valid bequest, especially in case where 
the bequest is to a widow. 

With regard to the conditions requiring marriage with the consent of certain 
persons, either executors, trustees, or others, it has been 
decided that such consent must be obtained before or at the 
marriage and not afterwards. Consent obtained subsequently 
will not be a performance of the condition (111. v.), and the consent of all the 
executors, trustees, or other persons whose consent is required must be obtained, if 
they are in existence ; a consent of the majority is not sufficient. ( 111 . Hi.). Where 
a bequest was made to a person on the condition of his marrying with the consent 
of his parents and one of the parents had died and the legatee married with the 
consent of the surviving parent, it was held that the condition was complied with. 

( 111 . a,). 

A genera! consent to any marriage is sufficient {filereer v. Hall, 4 Bro. C. C. 

336), and a consent once given without any condition cannot 
be retracted from caprice or some bad motive unless the 
consent was obtained through fraud or deceit, Paskwood v. 
( 111 . tv.). A consent may be conditional. A consent may 
from the circumstance that the person whose consent was 
required was present or sends a present at the marriage. ( 111 . i . ). If the legatee 
marries in the lifetime of the testator with his consent that is sufficient. (Ill.tu’.). 
The condition is complied with by a first marriage and does not extend to a second 
marriage contracted without the consent of the person whose consent is required 
in the condition, Crommelin v. Crommetin, 3 Ves. 227, (See ill. 11., sec. 132). 

If the legatee takes such a step as renders impossible or indefinitely postpones 
English law different performance of the act required of him the legatee forfeits 
the legacy. For example, a bequest is made to A on the 
condition that he marries B's daughter. If A marries a stranger, he forfeits the 
legacy. This is not in consonance with the English law on the subj'ect. In Lester 
V. Garland, 15 Ves. 248, a testator gave certain legacies to J and M and added. 
“ If cither of these girls should marry into the families of G or R and have a son, I 
give all my estate to him for life (with remainder over), and if they shall not marry” 
then the same was given to other person. J and M married into other families. 
Lord Thurlow held that nothing vested in the devisees over while the performance 
of the condition by J and M was possible which was during their whole lives; and 
that their having married into other families did not preclude the possibility of their 
performing the condition as they might survive their first husbands. 


Wh&t IS sufficieot 
cooseot. 

Pegton, 18 Ves. 2;, 
also be implied as 
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It has been observed that in case of the death of one of the executors before 
the marriage of the legatee the consent of the surviving 
Consequence of executor or executors is a sufficient performance of the condi* 
consenUs Mqufred°*^ executors die before the marriage of the 

legatee a question may arise whether the right to give consent 
vests in the legal representatives of the last dying executor or whether it is confined 
to the executors named personally, and on this point Lord Eldon has laid down in 
Grant v. Dyer, 2 Dow. 73, that, "The general course of decisions go to confine the 
power of giving or withholding consent to those who are personally named and not 
to extend it to their representatives.” (Williams on Executors, loth Edn., p. 1024, 
foot-note ff). 

Another question on the subject of consent arises, whether the Court will 
interfere if the executors or trustees whose consent is required 
Unreasonable refusal ^0 g}ve their consent and the answer is the Court will 

of consent. . , , 

interfere and direct an inquiry into the proposed marriage and 

as to its propriety and if the marriage should be found suitable it will direct a 
settlement on the legatee and the issue of the marriage, Clarke v, Parker, 19 Ves. 
I. ( Williams on Executors, loth Edn. p. 1026 ). 

The word “approbation" has the same meaning as “ consent ", C/orfte v, 
Parker, 19 Ves. I. 

Another question that arises for construction in connection with marriage is as 
to whether the bequest is vested or contingent. In each case it is a question of 
construction. If the marriage is an essential element of gift it will be contingent ; 
if It IS merely a desire the legacy will be vested. In JTuTnar Chandra v. Praeanna, 
IS C. W. K. 121 (P. C.), a gift was to daughters on marriage and it was held to be 
not conditional. See, also, Nafar Chandra v.Patan Mala, 15 C. W. N. 66. 

Exam^ta. 

(1) A test&tor left property in trust for his children and declared that if any eon 
or daughter ebould marry a person of any degree of kindred unless more remote than the 
third cousin his or her share should cease and determine. A daughter married a first cousin 
between the date of the will and the testator's death. Held i daughter had not forfeited her 
interest The testator intended marrisge to be marriage afttr his death. Chapman r. 
i\rkins, ( 1905 ) A. C. 106. ( See ill. ti., sec. 12S ). 

( 2 ) A testator devised his estate to bis daughter subject to the condition that if she 
should marry a Scotchman, then she should forfeit ail benefit under the will and the estate 
should go over The daughter married a Scotchman. Held, the daughter forfeited the estate. 
ArrWn v. Lyon, 0 East. 170. 

{ 3 ) A legacy is given to A when and so eoon se he attained IS or married before that 
age with consent of guardians, but if be should not attain 18 or if he should marry before 
that age without such consent, then toB. A. previously to attaining 18, married without 
content, and afterwards attained 18. A is entitled to the legacy, .dustrn r. ITalatf, 
13 Ves. 125. 

(4) A legacy is bequeathed to A to be paid at eighteen or marriage, but if A died 
under eighteen or married without B's consent, then toC. A married under eighteen without 
B'e content IMJ. A forfeited the legacy, CAaunejr v. Grofdon, 2 Atk. 616. (lU. fiV., 
•ec. 1321. 

NOTc:— The distinction between example 3 and example 4 U that In example 3 the 
condition U precedent to tbe retting of the legacy upon the happening cf one of ■ 
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liz., marriage with consent, or attainment of 18, and the legacy vesta if either contingency 
happens. In example 4 the condition is subsequent, the vested interest is to be determined if 
either of two events happens, vi>., his death before 18 or marriage without consent. 

129. Where there is a bequest to one person and a bequest 

of the same thing to another, if the prior bequest 
Bequest to A and on sccond bequest shall take effect upon 

failure of pnorbequest the failure of the prior bequest although the failure 
may not have occurred in the manner contemplated 
by the testator. 

Illustrations. 

( t } A bequeaths a sum of money to his own children survivmg him, and, if they all 
die under 18. to B. A dies without having ever had a child The bequest to B takes effect 

(it) A bequeaths a sum of money to B, on condition that he shall execute a certain 
document within three months after A's death, and, if he should neglect to do so, to C. B 
dies in the testator's lifetime. The bequest to C takes effect. 

{TMs is sec. Its of the Succession Act Xof ISOi. It applies to Hindus icithin the ter- 
ritones mentioned >n sec. 57 , ». e., to Hindus formerlp governed hj the Hindu Wills Act). 

COMMENTARY. 

{See next section). 

130. Where the will shows an intention that the second 

bequest shall take effect only in the event of the 
When second bequest fij-gt bequest falling in a particular manner, the 
failure ©first second bequest shall not take effect, .unless the 

prior bequest fails in that particular*manner. 

Illustration. 

A makes a bequest to his wife, but in case abe should die in hia lifetime, bequeaths to 
B that which he had bequeathed to her A and bis wife perish together, under circumstances 
which make it impossible to prove that she died before him, the bequest to B does not 
take effect 

(This is sec. 117 of the Succession Act Xof iSes. It applies to Hindus icilkin the ter^ 
rilories mcTUioned in see. 57, i, e., to Hindus formerly governed h'j the Hindu Wills Act). 

COMMENTARY. 

Sec. 129 lays down the English rule that what are apparent conditions precedent 
are nothing but mere conditional limitations and should be construed according to 
their substantial effect. In such cases the courts treat the intention of the testator 
as having been effectually fulfilled by regarding a clause of apparent condition as a 
clause of conditional limitation — a mere qualification annexed to the bequest— so as 
not to require as in the case of a gift on a condition that the very event must be 
strictly fulfilled, e.g, if illustration (lY.) to sec. 129 is compared with illustration 
(vii'n) to sec. 1281 in both cases the bequest is made on a condition that legatee shall 
execute a document within a specified period. In ill. (vtV.) to sec. 128, the condition 
is precedent and is required to be literally complied with. In ill. (iv.) to sec. 129, the 
condition is subsequent with a gift over and is treated as a conditional limitation so 
as to give effect to the gift over, Avelgn v. Ward, i Ves, Sen. 420. 
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Sec. 130 on Ihc other hand is an exception to this rule, vh., that condition 
subsequent should not be treated as a conditional limitation if the testator has 
expressed a contrary intention. 

Examptet, 

ID A Hindu inado hl8 son "Malilc “of hU property and proTided “If after my death 
the raid minor eon dies, the mother khall beoomo Malikt" and after the widow the property 
was Biren to the dauRhters. Mother died before the eon. field: gitt oter to daughter took 
effect, Durga P*r»had v. i7di7Aunanefan, 19 C. W. N. 439; Radha PrashdT. Rammony.Zi 
Cal 917. 

(2) A testator proTided as follows My wife is in the family way, should a son be 
bom he ehall be my heir on attaining proper nge. In case my son dies minor tny property 
shall go to my brother. ” The wife gate birth to a daughter. Held gift to brother took effect. 
Okhnymonty ▼. Htlmoney, IS Cal. 282. The wife proved not to have been pregnant. The gift 
over takes effect, Jones v. llVs/comh, 1 Eq. Cas. Abr. 245. 

(3) A teatetor gives a life Interest to & woman if ahe so long remains unmarried and 

directs that in tho event of her marrying the propeity should go to B. The woman dies 
unmarried. The gift over to B takes effect. J?<iton r. IfetciH. 2 Dr. and 8m. 181. 

(4) A makes a bequest to his wife, but in case ehe should die in his lifetime, bequeaths 
to B that which he had bequeathed to her. A and his wife perish together under ciroum- 
stances which made it impossible to prove that she died before him. The bequest to B does 
not take effect, Cnderirood v. ir<ny, 4 Oo O. M. and 0. 633. (ID. tec. 130). 

131 « (0 A bequest may be made to any person with the 
condition superadded that, in case a specified 
ttonXpmhw'p'emJB ™certain event shall happen, the thing bequeathed 
or not happening of shall go to another person, or that in case a speci- 
eventi**^ uncretam Uncertain cvcDt shall not happen, the thing 
bequeathed shall go over to another person. 

(2) In each case the tilterior bequest is subject to the rules 
contained in sections 120, 121, 122, 123, 134, 125, 126, 137, 129, 
and 130. 

Jlluslrallons. 

( i ) A sum of money is bequeathed to A, to bo paid to him at the ago of 18, and If 
be shall die before he attains that age, to B. A takes a vested interest in the legsey, subject 
to be divested and to go to B in case A dies under 18 

( a ) An estate is bequeathed to A with a proviso that if A ahall dispute the compe- 
tency of the testator to make a will, the estate shall go to B. A disputes the competency of 
the testator to make a will. The estate goes to B 


( I V ) A sum of money is bequeathed to A and B, and if either should die during the 
hSo ct C tbsa totbesurriroFlirisget tbedeatbof A sad B dio beloro The gift orer 
cannot take effect, but the representative of A takes one-half of the money, and the 
representative of B takes the other half. 

( V ) A bequeaths to B the inter^t of a fund for life, and directs the fund to be 
divided at her death equally among her three children, or such of them as shall be living at 
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her death. AH the children of B die In B's lifetime. The bequest over cannot take effect, 
but the interests of the children pass to their representatives 

{This is sec, JIS of the Succeision Act X of tS6S It applies to Hindus within the 
territories mentioned tn sec. S7, j. e., to Hindus formerly governed by the Hindu Wills Act ). 

COMMENTARY. 

Sections 131 to 137 deal with the subject of a bequest vested but liable to be 
divested on the happening of certain events. The first rule 
habfe^to divested^^ to be borne in mind is that if the bequest is of the whole of 
the interest of the testator, in other words, if the interest is 
absolute with conditions superadded such conditions are treated as repugnant and 
the absolute gift will prevail (sec. 138). It is only if the interest is limited that 
become divested under these sections. In ill. (*.) the interest is limited to the 
minority so that although A has a vested interest, during his minority he has not 
the full ownership to alienate or otherwise deal with it and once he attains majority 
the bequest becomes indefeasible and the gift over will not take effect. In ill. (iV.) the 
bequest to A cannot take effect until the will is proved and probate granted. There- 
fore, if he disputes the will, it can only be before the grant; for, after the grant, if A 
once receives the legacy he will be estopped from contending the will on the 
principle that he cannot accept the will for the purposes of his bequest and dispute 
the same for taking against it. Ills. (tVt . iv. & v.) do not require any comment. 
In ill. (fv. & 0.) the gift over cannot take effect because the legatees took a vested 
interest at the testator's death but the divesting contingency did not happen. 

This section may be compared with swtion 134 and the illustrations. Under 
sec. 131 the divesting clause is coupled with a gift over. Under sec, 134 the 
divesting clause is single and it applies also to limited interest, see ill. (t*.) & (v.) to 
sec. 134. Illustrations (11., I'l*., & iv.), however, are not well expressed, for, if under 
those illustrations A has a vested interest in possession he may alienate the same 
and the cesser clause will be nugatory. 

As to the construction of the defeasance clauses in wills the following rules 
are given in Jarman on Wills (6th Edn.,) p. 1365. 

FjrstJ/,— Property may be given to A subject to a proviso that in certain 
events A's interest shall cease or be defeated without regard to the ultimate 
destination of the property, In such a case if there is no gift over the property 
will fall into the residue or will go as on intestacy. 

iJeCOatf/j.— Property may be given to A subject to a proviso of defeasance or 
cesser by way of gift over to other persons in partial derogation of prior gift ; in 
such a case the prior gift is affected to the extent of the gift over and if the latter 
fails the prior gift becomes absolute. 

TA/frfj/.— Property may be given to A subject to a proviso showing the 
testator’s intention to be that in a certain event A’s interest shall cease or be defeated 
in favour of B. In such a case if the gift over to B is invalid or does not take 
effect A’s interest becomes absolute. 

For cases under this section see (^unilal v. Bat Samrath, 38 Bom. 399; 
Puma Shashi v. ICalidhan, 38 Cal. 603 {P. C.); Bai Dhanlaxmi v. Hariprasad, 
45 Bom. 1038 ; Radha Prasad v. Banee A/arti, 33 Cal. 947, 
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Condition must be 
Btrictly fulfilled. 


132i An ulterior bequest of the kind 
conlemplatcd by section 131 cannot take effect,' 
unless the condition is strictly fulfilled. 


muttraliona. 

(t) A legacy l& be<\\io8,thed to A, wilti & ptortao that, i( he inatiice without the 
consent of B, C and D. the legacy ahall m to E. Udies. Rreo if A marries without the 
convent of B and C, the gift to E docs not take effect. 

(u) A legacy is bequeathed to A, with a proTiso that, if he marries without the 
consent of B, the legacy ahall go to C. A marries with the convent of B. He afterwards 
becomes a widower and marries again without the consent of B. The bcqiievt to C does not 
tske effect 

( tu* ) A legacy is bequeathed to A, to be paid at 18, or marriage, with a proviso that, 
if A dies under 18 or marries without the consent of B, the legacy shall go to C. A marries 
undT 18. without the consent of B. The bequest to C takes effect. 

(TAis IS sec Ifi cf the fiuccession Act X ttf tSGS. It applies to Hindus uiHhin the ter- 
ritorfri mentioned tn rec. *7, t. e , to Htndus formerty governed bg the Hindu \Vitls Act). 


COMMENTARY. 

This section is based on the rule that conditions which tend to the destruction 
of the estate already vested are to be construed strictly and shall not be extended 
beyond their words. 

Condition as to residence.— In a condition of residence when no manner or 
period is prescribed, exclusive residence is not supposed to be meant and the 
occasional use of fhe house and keeping an establishment is a sufficient compliance, 
Tagore v. Tagore, 14 B. L. R. 6o, I I. A. 387 ; In re Moxr, TVarner v. Moir, L. R. 
25 Ch. D. 605 ! Ehoba Tarini v. Peary Lall, 24 Cal. 646 ; filutjii v. Bax Ujam, 13 
Bom. 218. 


Original beijuegt not 
affected by invalidity 
of second. 


133« If the ulterior bequest be not valid, 
the original bequest is not affected by it. 


• Uluitrations. 

(O An estate is bequeathed to A for bia life with condition supersdded that, if he 
shall not on a given day walk 100 miles in an hour, the estate shall go to B. The condition 
being void, A retains his estate as if no condition bad been inserted in the will. 

(ii) An estate is bequeathed to A for her life and, if she do not desert her husband, 
to B. A is entitled to the estate during her life as if no condition had been inserted in 
the will. 

{Hi) An estate is bequeathed to A for life, and, if he marries, to the eldest son of B 
.for life. B, at the date of the testator’s death, bad not bad a son. The bequest over is void 
under section 105, and A w entitled to the estate during bis life. 

{ Thixis section 120 of the Sueeesnon Act Xo/iSOS. It applies to Hindus tri'rAin the 
femforiei mentioned in sec G7, 1, e , to Hindus formerly governed by the Hindu iri//r Act). 
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COMMENTARY. 

Under sections 126 & 127 if a bequest is made upon a condition which is impos- 
sible, illegal, or immoral, the whole gift is void. Those sections treat of conditions 
precedent. This section deals with a condition subsequent and enacts that if a 
condition subsequent is impossible, illegal, or immoral, the condition is discarded and 
the gift is single and good, Anandrao v. Adm.-General, 20 Bom. 450 ; Lalit ifohun 
V, Chukkun Lai, 24 Cal. 834 (P. C.). 

condii,o».d 134 . A bequest may be made with the 
that It shall cease to condition supenidded that it shad cease to have 
spVcIsed"' inceuliS effect in case a specified uncertain event shall 
event shall happen, or happen, or in case a Specified uncertain event shall 
noth.pp.«, not happen. 

Illustrations- 

(i) An estate IS benuenthed to for Ins life, with n proviso (hat, in case he shall 
cut down a certain wood, the bequest shall cease to hare any effect. A cuts down the wood. 
He loses his life-interest in the estate. 

( a ) An estate is bequeathed to A, provided that, if he marries under the age of 23 
without the consent of the erecutors named in the will, the estate shall cease to belong to 
him. A marries under 2 S without the consent of (he executors. The estate cesses to belong 
to hltn. 

(fiV) An estate Is bequeathed to A, provided that. If he shell not go to Eogland 
within three years after the testator's death, bis interest in the estate shall cease. A does 
not go to England within the time prescribed. Bis interest in the estate ceases. 

(Ip) Ad estate is bequesthed to A, with a proviso that, if ehe becomes a nua, she 
shall cease to have any Interest in the estate A becomes a nun. She loses her interest 
under the will. 

( 0 ) A fund is bequeathed to A for life, and, after bis death, to B, if B ehall be then 
living, with a proviso that, if B aball become a nun. the bequest to her shall cease to have 
any effect B becomes a nun in the itfe-time of A. She thereby loses her contingent interest 
in the fund. 

(T^is IS see. Itl of the Succession Act Xof IS6S. It applies to fftndus tcilAiniAe ter» 
rilorits menUonedtn sec, SI i e.. to Hindus formerly goiernedbn ths Hindu WxllsAct). 

COAIAIENTARV. 

This section is a departure from English Law, viz., that a gift may be made 
coupled with a condition that on the happening or not happening of a specified 
uncertain event it shall cease, and that to effectuate the defeasance a gift over is not 
necessary as required by English Law, According to this section if the condition 
subsequent is valid, if accompanied by a gift over, it will be equally valid without the 
gift over. In England it is treated as s’n terrorem. In Veerabhadra v. Chiranjivi. 
28 Mad. 173 (P. C.), a condition was that the legatee shall humbly apply for subsist- 
ence allowance. The legatee wrote a letter to the executors demanding the legacy. 
It was held that the condition was not satisfied. In Oulbaji v. Rustomji. 4g'BQm. 
478, a Parsi gave a certain property to his son B "as a gift ” and he directed that 
should B die leaving a son such son should be the owner. Should he leave no 
children then over. It was held that 6 took a life interest. In Navalchand v. 
fifanekehand, 23 Bom. L. R. 4 SO. a testatrix bequeathed her property to her 
daughter’s son but the devisee was not to get the full ownership until he had a son 
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or daughter 20 years old and If he died without children then over. It was held that 
the son took an absolute interest liable to be defeated if he died without ever having 
a son or daughter. 

135. In order that a condition tliat a bequest shall cease to 

have effect may be \*alid, it is necessary that the 
n(^t'*bo Tnv1!hd"undar wliicli it relates be one which could legally 

BcctioQ 120 * * constitute the condition of a bequest as contem- 

plated by section 120 . 

{Thtsi* aec. 7.V of the Suceesaton Act Xof t8$S. It appti«> to Jlindat tritAtn the ier- 
riloriea mentioned in aec S7, i. e., to Iftndua formerly governed by the Hindu YVit/j Act). 

COMMENTARY. 

To render valid a cesser clause and to divest the estate already vested, the 
condition contemplated shall be such a one as can be legally given effect to. The 
reference to sec. 120 is not <iui(e intelligible, but it probably means that the contin- 
gency upon which the estate is made determinable must occur within the legal period, 
c. ff., perpetuity, Anandrao v. Adm.-Oeneral, 20 Bom. 450. 

136. Where a bequest is made with a condition superadded 

that, unless the legatee shall perform a certain act, 
subject-matter of the behest shall go' to 
or mdefiniteiy post- another person, or the bequest shall cease to have 
offset but no time is specified for the performance 
on non-performancfl of the act ; if the legatee takes any step which ren- 
overl**'*““** impossible or indefinitely postpones the per- 
formance of the act required, the legacy shall go as 
if the legatee had died without performing such act. 

Hluatrationa. 

(t) A bequest U made to A, with B proriso that, uoUsa he enters the Army, the 
legacy shall go over to B A takes Holy Orders, and thereby renders it impossible that be 
should fulfil the condition B is entitled to receive the legacy. 

(ft) A bequest is made to A, with a proviso that it shall cease to have any effect if 
be does not marry B‘s daughter. A marriee a stranger and thereby indefinitely postpones 
the fulfilment of the conditions. ‘The bequest ceases to have effect. 

( This la aec. IS3 of the Sticceaaton Act X of 18€S. It applies to Hindus within the ter- 
ritories mentioned in sec. 67, i, t., to Hindus formerly governed by the Hindu Willa Act). 

COMMENTARY. 

( See next section ). 

137. Where the will requires an act to be performed by the 
legatee within a specified time, either as a condi- 
dition'”^°recede°QV°or fulfilled before the legacy is enjoyed, or 

subsequ^nt^* witWn as a condition upon the non-fulfilment of which the 
specified time. Fur- subject-niatter of the bequest is to eo over to 
fraud another person or the bequest is to cease to have 

■ effect, the act must be performed within the 



THE INDIAN stjCCESSION ACT. 


iSo 


[S. 135-137 


specified, unless the performance of it be prevented by fraud, in 
which case such further time shall be allowed as shall be' requisite to 
make up for the delay caused by such fraud. 

{This ia sec. ]34 of the Suecesaion Act X of t 86 S It applies to Hindus within the 
territories mentioned »n aec. 57 ^ i. e., to Hindus formerly governed by the Hindu Wj/Is Act). 


COMMENTARV. 

Time within which the condition must be fulfilled. — Where no time is 
„ specified for the performance of the act, in case where the con- 

0 me speci e . (jhjon is precedent, the condition must be fulfilled within a 
reasonable time. As to what Is reasonable time will depend on the facts of each 
case. But where the condition is subsequent or is superadded that, unless the legatee 
shall perform a certain act, the subject matter of the bequest shall go to another 
person, or the bequest shall cease to have effect, if the legatee takes any step 
which renders impossible or indefinitely postpones the performance of the act 
required, he forfeits the legacy. 


If the condition is precedent and the will specifies a time within which the 
TCT. ifiA/i condition must be fulfilled the legatee will forfeit the legacy, 

en me 18 spec . if fails to perform the condition within the time specified. 
For example, where the condition requires that the legatee should execute a release 
within a certain time, and a release is, in fact, executed within a reasonable time but 
not within the time specified, the legatee will forfeit the legacy. (111. vu., sec. 138). 
According to English cases the rule is otherwise. There, if the release is in fact 
executed within a reasonable time, the legatee will be entitled to the legacy on the 
principle that the period for executing the release was merely ancillary to the 
accomplishment of the object, and the procurement of that instrument was the end 
and substance of the condition, Taylor v. Popham, i Bro. C C. i68. (Williams on 
Executors, 10th Edn., p. I0I3}> But where there is a condition precedent to the 
vesting of the interest of the legatee and on bis failing to perform the condition 
within the time specified, the property is given over, that condition must be complied 
with strictly. This is in accordance with the Succession Act. 


The executor owes no duty to the legatee to give notice of the terms of the 
legacy even though he takes a beneficial interest in the legacy on the breach of the 
condition, .ffe Zreir/j, (1904) 2 Cb. 656. Where, therefore, the will requires an act 
to be performed by the legatee within a specified time either as a condition precedent 
or as a condition subsequent, the act must be performed within the time specified 
whether he knows of the condition or not, unless the performance of the act be 
prevented by fraud, in which case such further time shall be allowed as shall be 
requisite to make up for the delay caused by such fraud. Mere ignorance on the 
part of the legatee is no excuse, the principle being that a person who takes by gift 
under a will cannot plead want of knowledge as an excuse for not complying with its 
provisions, Astley v. The Earl of Essex, L. R. 18 Eq. 290. 


Example 

A testatrix gave legacies to A, B, and G, and declarad that if any of them should bo 
dead at her decease, or should not be heard of, or should not claim the legacies within twelve 
months after her death, the legacies should sink into the residue. Three years after the 
death of the testatrix C who had not been beard of claimed the legacy. It vraa contendod on 
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0*6 behalf that C was ignorant that tha tesutnx was dead and the executors had not infor> 
oied C of the terms of the legacy, Httd, G was not entitled« Hawkes v. Baldwin. 9 Sim 355, 
The principle is that a person who takes by gift under a will cannot plead want of knowledge 
of the contents of the will as an excuse for not complying with its provisions The perfor- 
mance of the condition is not aftected by the ignorance of the legatee ; and the executor 
owes no dut^ to the legatee to give notice of the terms of the legacy, even though he takes a 
beneficial interest in the legacy on the breach of the condition, /fe Xeif/s, ( 1904 ) 2 Ch. 656. 
( Williams on Executors, 10th Edn , p. 1014, foot-note t )• 


CHAPTER XII. 

Of Bequests with Directions as to Application or Enjoyment. 
138. Where a fund is bequeathed absolutely to or for tho 
Direction that fund benefit of any person, but the will contains a direc- 
he employed m parti- tion that it shall be applied or enjoyed in a parti- 
ciil.Tr manner, the legatee shall be entitled to 
of same to or for bene- receive thc fund as if the will had contained no 
6, of .nr P,™.. such direction. 

Illustration. 

.k sum of money is beaueatbed towards purchasing a country residesco for A, or to 
purchase an annuity for A. or to place A in any business A chooses to receive the legacy in 
money. lie is entitled to do so. 

(TAisisssc US o/ t/ic Succession yiet X of ISSS. It applies to Hindus u/ifAin the 
territories mentioned in sec. S7, t c . to Hindus formerlo aooerned by the Hindu Wills Act ). . 

COMMENTARY. 

This snetion is based on the principle that a legatee ought not to be compelled 
by the court to do that which he may undo the next moment. Edioarda v. Hall, II 
Hare, 6 ; Jehangir v. JCaikhusru. 39 Bom. 296 (P. C.) ; and that an unqualified gift 
will not be cut down by subsequent words unless they clearly have that efi’ect, 
rriporari v. Jagat Tarini, 40 I. A. 37. 

In the words of Lord Coltenham in Zassence v. Tierney (i Mac. & G. 551), 
Losjence v T emci *' ^ testator leave a legacy absolutely as regards his estate 

a jenc . lemey. restricts the mode of the legatee’s enjoyment of it to secure 
certain objects for the benefit of the legatee, upon failure of such objects the absolute 
gift prevails. But if there be no absolute gift as between the legatee and the estate, 
but particular modes of enjoyment are prescribed, and those modes of enjoyment 
fail, the legacy forms part of the testator’s estate, as not having in such event been 
given away from it. In the latter case the gift is only for a particular purpose ; in 
the former the purpose is the benefit of the legatee as to the whole amount of the 
legacy, and the directions and restrictions are to be considered as applicable to a sum 
no longer part of the testator's estate, but already the property of the legatee,” 
Kellett V. Kellett, L. R. 3 H. L. I60. But where there is no absolute gift, the 
legatees can take no more than is given. Savage v. Tyers, (1872) 7 Ch. App. 356. 

On the same principle where a legacy is given for a particular purpose for the 
benefit of the legatee, e. g., to bind him apprentice (.Barlow v. 
parUculT/purTO^e?’^ " Grant. I Vem. 2S5). or to pay off a mortgage (Lockhart v. 

Ilardij, g Beav, 379). or for maintenance and education ( Webb 
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V. Kelly, 9 Sim. 469), it is good though the purpose fails or becomes incapable of 
execution, and the legacy will not be cut down to the amount actually required for 
the named purpose, unless the surplus, after satisfying that purpose, is expressly 
given over, ^dfft.'Gcneral, V. Apcar, 3 Cal. 55j. So also if a bequest is made to 
legatees but the division is restrained for a number of years the restriction is void as 
being a condition repugnant to the gift, Mohoondo v. Gonesh Chunder, j Cal. 104; 
Oordhandas v. Jlamcoover, 26 Bom. 449; Pul/tiai v. Sorabji, 25 Bom. L. R. 1099 
(P. C.) at IIOl ; -ddm.-General v. Money. 15 Mad. 448; Cally Kdih v. Chunder 
Nath, 8 Cal. 379; contra, ProfuUa v. Jogendra, 9 C. \V. N. 528. Where some of 
the terms of the will seem to show that an absolute gift was intended but the 
subsequent clauses show that only a life interest was intended, the last mentioned 
words instead of being regarded as repugnant will be construed that a life estate was 
intended, Somasundara v. Ganga, 28 Mad. 386, On the same principle when 
property is given to a wife for the support of herself and the children it is given for 
her benefit and her children and the court does not Inquire how it is applied unless 
the children are not supported at all. But when the children are otherwise provided 
for and do not require support or maintenance they are not entitled to complain that 
they do not receive a portion of the fund which is not required for their maintenance, 
education and support, Carr v. Living, 28 Beat’. 644 at 647 ; Narayani v. Adm.^ 
General, 21 Cal. 683 at 696, and if the children attain majority the obligation to 
maintain ceases, Natha Kerra v. Dhunbatji, 23 Boro. I. Though the section speaks 
of a “fund" the rule embodied in this section applies to moveable as well as 
immoveable property, Mokoondo v. Oonesk, supra ; PutUhai v, Sorabji, supra. 

Sxamplet 

(1) A Hindu by bis will pronded. *' If I die then my eon’s wife 0 is the owner. 
O shall during her life spend, use and enjoy and as to whatever may remain over after her 
death her two daughters are tho owners Held. G took an estate for life with power uf 
disposal during her life, Hafutlal v. Kamalal, 17 Bom D- R. 705. 

(2) A testator bequeathed a portion of his property to bis boa and provided that if 
the son died without marrying or if tnarned witboutany lineal heir bis share should go to 
his sisters or their heirs. Held, the son took absolnteJy and the restrictions were nugatory, 
Sardar Notcroji v Putlibat, 15 Bom. L. B. 352. 

(3) A Hindu devised bis property to his daughter and provided that she and her 
husband “ should live m my bouse and maiotain themselves and enjoy it but her Sasarias 
(relations of her husband) or her creditors have no right and if any issue be bora it is the 
owner. Held daughter took absolutely and tho provisions were nugatory, Chumlal v. Bkogi- 
lal, 19 Bom. L. B. 930. 

(4) A testator devised his estate, should his wife remain his widow, for the benefit 
of his wife and his children then living and any children that may be boro to him of his said 
wife thereafter He also provided that should his wife remain his widow, she should have a 
full hfe-interest in the estate, but that after her death her children and their descendants 
should take per stirpes, and in the e>eDt of tits wife not remaining his widow and her child or 
children being imeg, then to his children in equal shares. And in the event of bis wife 
contracting a second marriage, and bu children dying before such marriage and without 
children, bis wife should take half of hia estate and the testator's brotbers the other half. 
The testator'e wife remained his widow until her death, her children having all predeceased 
her without being married, ifeld. that the intention of the testator by the first devise was 
to give an absolute estate to bis wife and children jointly, and that the remaining clauses of 
the will were merely intended to restrict the mode in which they wero to enjoy the gift, 
Halihurton v. AdminMlrator-Generut of Bengal, 21 Cal. 4SS. 
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Property and Power.— A c«ft to be at the disposal of A is an absolute gift, 
KelUtt V. Ketlett, 3 H. L. 160. So also, if there is a gift to A in general terms, a 
superadded power to dispose of the property in question by will, or at the donee’s 
death, does not cut down the absolute gift, Soutkouse v. Bate, 16 Beav. 132. And 
even a superadded power to dispose of the property among a particular class will not 
cut down the absolute interest previously given, Haworth v. Deioell, 29 Beav. l8. But 
if the gift is to A for life, with a superadded power to dispose of the whole for his 
own benefit, A takes only a life interest if he does not exercise the power. (See 
Archibald v. Wright, 9 Sim, 161 and other cases cited at p. 482, Theobald on Wills, 
7lh Edn.) 

139. Wltere a testntor absolutely bequeaths a fuhd, so as to 

sever it from lus own estate, but directs that the 
Direction tiiat ni^ode mode of eniovment of it by tlie legatee shall be 
luto bequest ii to i« Tcstncted SO as lo sccure a specified benefit for the 
restricted, to securo lefiatec ; if that benefit caniiot be obtained for the 
legatee. legatee, the fund belongs to him as if the will had 

contained no such direction. 

lUiiUiationt 

(0 A bequeaths the residue of hia property to be divided equally among hla 
daughters, and directs that the shares of the daughters shall be settled upon themselves 
respectively for lifo and be paid to their children after their death. All the daughters die 
unmarried. The representatives of each daughter are entitled to her share of the residue. 

(ff) A directs bis trustees to raise a Bum of money for bis daughter, sod he then 
directs that they ahall Invest the fund and pay the income arising from it to her during her 
life, and divide the principal among her children after her death. The daughter dies without 
having ever had a child. Her representatives ate entitled to the fund. 

(This is see ISO of the Succession Act X 0 / JS65. It applies to Hindus within the ter- 
nfories mentioned in see S7, t. e ,to Hindus formerly governed by the Hindu TVi'ffa ylct). 

COMMENTARY. 

This section embodies the rule in Lassence v.. rierney, (i Mac. & G. 550 
quoted in section 138. It is a corollary to sec. 138; in order to entitle the legatee to 
the bequest it must be absolute and severed. \n Soundararajan'i. Hatarajan, 
Mad. 446 this rule was followed and it was held that as the object of the testator to 
settle the property for the benefit of his grand children (by his daughter) failed as 
they were not born the daughters took absolutely. See, also, In re Hancock, 
Watson V. tFafson, (igoi) I Ch. 482, (1902) A. C. 14. 

140. Where a testator does not absolutely bequeath a fund, 
Be,u,.iotf«ndlor f to sever it from his oivn estate, but gives it 

certain purpose?, some tor Certain purposes, and part of those purposes 
fuifiUe^^ cannot be caunot be fulfilled, the fund, or so much of it as 
has not been exhausted upon the objects contem- 
plated by the will, remains a part of the estate of the testator. 

Illustrations. 

( O A directs that hi? trustees shall invest a sum of money in a particular way, ami 
shall pay the Interest to hi? son for life, and at hi? death «hall divide the principal am 
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his children. The son dies without havinc ever had a child. The fund, after the son’s death, 
belongs to the estate of tbo testator. 

(it ) A bequeaths the residue of his estate, fo be divided equally among bis daughters 
with a .direction that they are to have the interest only during their lives, and that at their 
decease the fund shall go to their children. The daughters have no children. The fund 
belongs to. the estate of the testator. 

(This is sec. 127 nf the Succession Act X of 1 S 65 . It apphes to Hindus tcitkin the 
territones mentioned in sec, 57 , i. e.. to Hindus formerly goierned by the Hindu Wills Act). 


COMMENTARY, 

Gift Beneficial or In Trust. — On the question whether a gift is beneficial or in 
p -cator Trusts the English cases are numerous. But the tendency of the 

^ ^ modern decisions is not to construe doubtful words into a 

declaration of trust merely because the testator expresses a “ wish,” “ desire," ” con- 
fidence,” "recommendation,” "request.” or "direction.” Trusts created by such 
words are usually called precatory trusts. In the case of hambi v. Eavnes, L. R. 6 
Ch. App. 59 ;, Lord Justice James said, "In hearing case after case cited I cannot help 
feeling that the officious kindness of the Court of Chancery in interposing trusts 
where in many cases the father of the family never meant to create trusts must have 
been a very cruel kindness," and in Re Adams and Kensington Vestry, 24 C. D. 199 
2; Ch« D. 394. Lord Justice Cotton expressed, " I have no hesitation in saying 
myself that I think some of the older authorities went a great deal too far in holding 
that some particular words in a will were sufficient to create a trust.” 

A gift to a person for some particular purpose, whether declared or not, creates 
a trust, Corporation of Ohueester v Osborn, i H, L. 272. 
aOo”o. ® ^^“st the property to 

be suject to and the objects to be benefited must be sufficiently 
certain. " The rules are clear with respect to the doctrine of precatory trusts that 
the words of gift must be such that the Court finds them imperative on the first taker 
of the property and that the subject of the gift over be well defined and certain. If 
there is uncertainty as to the amount or nature of the property XhsX is given over, 
two difficulties at once arise. There is not only difficulty in the execution of the 
trust, because the Court does not know upon what property to lay its hands but the 
uncertainty in the subject of the gift has a reflex action upon the previous words and 
throws doubt on the intention of the testator and seems to show that he could not 
possibly have intended his words of confidence, hope, etc. — his appeal to the 
conscience of the first taker— to be imperative words ”, jlftissooric Bank v. Raynor, 
4 All. 500 (P. C.); 9 1 . A. JO‘,Coniskev v. Sowrinq-Hanbury, (1905) A. C. 84; 
Adm^'Oeneral v. Lazar, 4 Mad. 244 ; Natha v. Dhunbaiji, 23 Bom. I. 

Therefore, mere expressions of a desire that the donee will be kind to, remem- 
ber or do justice to, a certain class of persons will raise no trust. Also, if the donee 
has a wide discretion as to the objects to be benefited, e.g, where there is absolute 
power of disposal or words of Indefinite gift followed by a " desire ”, or " recommen- 
dation ”, or " confidence " that the donee will, at his decease, dispose of the property 
amongst a particular class of persons, that will not create a trust. No trust will be 
Implied from precatory words 

(a) Where the donee maj', at his discretion, apply the property tn other 
purpose*. 
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( 6 ) Or, where there is an express direction that the donee’s absolute 
interest is not to be curtailed. 

(c) Or, where the precatory words are stated to be not obligatory. 

(d) Or, where the donee is to take free and unfettered. (Theobald on 

Wills, 7 th Edn., p. 491 ). 

If there is a gift subject to trusts, the donee takes whatever is not required for 
the performance of those trusts, v. Clarke, 15 Ves. 

Distinction between . j 3 Ves. 247 . But if the gift is upon trust, the donee holds 
anda gift upon trasts! property for the purposes declared and if they fail the 
property goes to the residuary legatee or the next-of-kin of the 
donor if the donor dies testate or intestate as the case may be. 

Examples. 

( 1 ) A Hindu by his will, after appointing executors, gave the following directions.— 
"Yon should give rny brothers, their wives, and children according to your wishes. Held 
that no trust was created by these words, Kumarasami v. Suhlaraya, 9 Mad. 323. 

( 2 1 A testator gave all his property to hU wife “ absolutely with full power to her 
to dispose of the same as she may think fit for the benefit of ny family, having full confi- 
dence that she will do so," Held, wife took abaolutely, /n re ffutehinson and Tennant, ( I87S } 
8 Gh. 0. S40. 

( 3 ) A testator gave his property to bis son G that the samo be " dealt with according 
as he rosy think proper and when the eons of toy son shall attain 21 the same shall be 
divided between O and his eons in equal shares Held, G took absolutely and there was no 
trust In favour of his eons, Anandrao v. Aim.-Oeneral, 20 Bom. 450; Furmanundas v, 
Fsna^eArroo, 9 I A. 86. 

(4 ) A bequest is mids to A with request that he should distribute it amongst such 
members of the family of B ae he should think most deserving. Held, no trust was created, 
as the objects of the trust were not clearly indicated. Green v. ilarsdtn, 1 Drew. 646 ; 
Johnston V Eotelands, 2 De Q. & Sm. 356. 

( 5 ) A testator bequeaths his land to his brother " from generation to generation and 
for ever" with power to alienate by sale, etc., but directs that his brother should enjoy the 
land jointly with the testator’s wife. Held, brother not entitled to alienate during the 
widow's lifetime and that the directioa contained in the latter part was not invalid, Periya v. 
Narayana, 23 Mad. 256. 

Secret Trust. — There are cases where no trust appears on the face of the will, 
but it appears that the testator has been Induced to make the will or, having made it, 
has been induced not to revoke it by a promise on the part of the legatee to deal 
with the property in a specified manner ; in these cases questions arise whether 
evidence of such trust can be admitted and it has been held in a number of cases that 
the trust will be binding on the conscience of the legatee. The legatee will be 
treated as a trustee and will be compelled to carry out the instructions so confided to 
him, fifcCormick v Grogan, L. R. 4 H. L. 82. But in order to make the trust 
binding two things are essential. 

(t) That it shall be communicated to the legatee in the testator’s lifetime. 

( 2 ) That there has been an acceptance of the trust by the legatee. Re Bayes, 
26 Ch. D. 531 . 
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Evidence of Ihe trusts may be given if they have been communicated at, before, 
or even subsequent to the making of the will, Se Fleetioood, 15 C. D. 594 ; Eiordan 
V. Banon, to I. R, Eq. Rep. 469 ; Moss v. Cooper, ! J. & H. 352 ; Smith v. Atteraoll, 
I Russ. Chanc. Cas 266, (Williams on Executors lOth Edn., p. 1224). The onus 
lies on the party setting up the secret trust to prove that it was communicated by 
the testator to the legatee and that the legatee agreed to accept the property 
bequeathed on the terms of the trust. Kali Charan v. Ram Chandra, 30 Cal. 783. 

This rule of English equity is made applicable to India under sec. 5 of the 
Indian Trusts Act II of 1882, A/anuel v. Jnana. 3t Mad. 187. In Richard Taylor v. 
Raja of Parlahimedi, 32 Mad. 443, a testator bequeathed certain property to a 
legatee and at the same time wrote a letter to the legatee containing directions how 
the property was to be disposed of, but the letter was not communicated to the 
legatee. The legatee died after the testator. It was held that the letter, not having 
been communicated to the legatee in the testator’s lifetime, did not operate to create 
a trust and also that the letter was not admissible to show that the legatee was not 
intended to take a beneficial interest. The Court wilt impose a trust on a legatee 
only when there is fraud according to English law. Kali Charan v. Ram Chandra, 
30 Cal. 783. 

Example. 

A testator in his will wrote as follows*— "In accordance with the directions that I am 
going to give in private to trustee No. I out of the trustees appointed by me my trustees 
should entrust to Harldas Hs. 5,000 out of my policy moneys and the shares of Tata Co , also 
should also be transferred to the person whose name will be disclosed to Haridas " Held: 
Harldas was bound to disclose the private directions given to him by the testator and 
evidence was admissible, Bayabat v. Hartdae, 40 Bom. 1. ' 


CHAPTER XHl. 

Of Bequests to an Executor. 

141 » If a legacy is bequeathed to a person 
who is named an executor of the will, he shall not 
take the legacy unless he proves the will or other- 
wise manifests an intention to act as executor. 

Jlluatration. 

A legacy is given to A, who is named an executor. A orders the funeral according to 
the directions contained in the will, and dies a few days after the testator, without having 
proved the will. A has manifested an intention to act ns executor. 

{This «* sec ISS of the Succession Act X of ISS5 It applis to Hindus within the 
terniories mentioned in sec. 67, i. e.. to Hindus formerly governed by the Hindu Wills Act). 

COAIMENTARY, 

Where a legacy is given to a person in the character of an executor and not as 
a mark of personal regard only Ihe bequest is conditional and the legatee is not 
entitled to the legacy unless he proves the will, or otherwise manifests his intention 
to act as executor. It is a conditional bequest, the condition being a condition 


Legatee named as 
executor cannot take 
unless he shows inten- 
tion to act as executor 
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precedent and unless the condition is fulfilled the legacy does not vest. The legacy 
is primA facie given to him for his trouble and if the legatee refuses the office of 
executor he is not entitled to it. 

When a legacy is given to a person who is named as an executor the presump- 
tion is that the legacy is given to him in that character, and if he wishes to repel that 
presumption the onus will be on him to do so. In re Howell, Liggins v. Bucking- 
ham, (1914) 2 Ch, 173. Under sec. I4t it is even doubtful whether the Court would 
admit parol evidence to rebut the presumption that the legacy was given to him in 
the character of an executor but as a mark of personal regard only, » e., whether the 
legatee accepts the office or not he is entitled to the legacy beneficially, see Prosono 
Coomar V. ^dmtntstrafor-G'eneraf, 1$ Cal. 83, where the Court refused to admit 
parol evidence. In this case although the executor had not proved the will, it was 
held that he had manifested a sufficient intention to act as an executor and was 
entitled to the legacy. 

According to the English cases if a legacy is given to an executor who is 
named as one after the death of a tenant for life {Re Reeve's 
In what cases the jVusfa, (1873) 4 Ch. D. 84I), or where there is a motive 
thoughhodoesBotaot. expressed, as a gift to “ my friend and executor” {Rt Benhy, 3 
De, G. F. & J. 350, see confra'i?eed v. Devaynes, 3 Bro. C. C. 
95), or where the gift is of residue (CAn'sfian v. Devereux, 12 Sim. 264), that Is 
sufficient to rebut the presumption. 

What Is a sufdcient assumption of the office to satisfy the condition.— 
If the legatee proves the will with an intention to act under it, that is sufficient. But 
the mere fact of proving the wilt would not be sufficient if the legatee had not the 
bond fide intention of administering the estate, but he merely procured the probate to 
enable him to violate in the grossest manner the confidence reposed in him by the 
testator. Harford v Browning, i Cox, 302. If the legatee gives directions about 
the funeral of the testator and is prevented by death from further entering upon bis 
office, that is sufficient. Harrison v. Rowley, 4 Ves. 2l6. 

If the executor is abroad and sends a power of attorney, that is sufficient, 
Lewis v. Hathews, L. R, 8 Eq. 277. 

Where an executor requests the Admioistrator-Ceoeral to act, it is doubtful 
whether he would be entitled to the legacy. 

Where an annuity is given to an executor for bis trouble it ceases when the 
duties cease, Hall v. Christian, 17 Eq. 546. 

If a legacy is given to an infant as executor be is only entitled to the legacy, if 
on attaining majority he accepts the office. Re Gardner, 67 L. T. 552. 


CHAPTER XIV. 

Of Specific Legacies. 

14*2. Where a testator bequeaths to any 
person a specified ©art of his property, which is 
distinguished from all other parts ot his property, 
the legacy is said to be specific : 
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not at the time of his death belong to the testator or is converted into property 
of another kind, in other words if the legacy is adeemed, the 
liable t'oadmption^^^ specific legatee will not be entitled to any recompense or 
satisfaction out of the general estate. 

As regards demonstrative legacies they have an advantage over both the kinds 
of legacies, general and specific. If the fund or source demonstrated fails wholly, or 
in part, or is not in existence at the testator's death, the demonstrative legacies are, 
to the extent that the fund out of which they are payable fails, payable out of the 
general assets, but if the general assets are not sufficient to pay all the legacies they 
will abate with the general legacies, (sec. 329). A demonstrative legacy resembles 
a specific legacy in this, that so long as the fund out of which the legacy is directed to 
be paid is in existence, it will not be liable to abate with general legacies upon a 
deficiency of assets. It is liable to abate only when it becomes a general legacy fay 
reason of the failure of the fund The distinction between a specific legacy and 
demonstrative legacy is this, that where a specified property is given to the legatee 
the legacy is specific : but where the legacy is directed to be paid out of specified 
property it is demonstrative. (Exp. sec. 150). In general, a legacy payable out of 
property, real or personal, is demonstrative. A demonstrative legacy differs from a 
specific legacy in this, that it is not adeemed by reason that the property on which it 
is charged by the will does not exist at the time of the death of the testator or is 
converted into property of another kind, as would be the case in the case of a specific 
legacy, but the whole or such part of it as shall not have been satisfied out of the 
fund demonstrated shall be payable out of the general estate of the testator, (sec. 
329). A demonstrative legacy, however, will not be payable out of the general assets 
of the testator, if there are directions to the contrary made by the testator in the will, 
Chinnam v Tadikonda, 29 Mad. 155. 

(2) Again, in case of a specific bequest to two or more persons in succession 
the property specifically bequeathed should be retained in the same form, though it 
be of a wasting nature and notwithstanding that there is a danger that one object of 
the testator’s bounty will be defeated by the tenancy for life lasting as long as the 
property enures. But if the property is not specifically bequeathed but is a general 
'bequest to two or more persons in succession, and if the property is of a wasting 
nature then the rule is that it is to be converted into permanent property, in other 
words, it must be invested in authorized securities. This is known as the Eule in 
JTotoe V. Lord Dartmouth, 7 Ves, 137. 

(3) A specific legacy carries income or interest from the testator’s death, 

(sec. 349). A general legacy carries interest from the expiration of one year after 
the testator’s death, sec. 3 SI. ' 

(4) A specific legatee takes the bequest subject to all incumbrances existing at 
the death of the testator and clear the incumbrance (sec. 167). 

Examples, 

( 1 ) Every devise of land, is speci 6 c, Forrester v. Leigh, Amb 171 ; J/ensman v. Fryer > 

( 1867 ) L. U. 3 Ch App. 420 (III- <v., sec. 142 ). Also a devise of land to be sold and divided 
among certain persons makes them specific legatees. Page v. Leapinguell, 18 Ves. 463 . (III. >('• 
last illustration). A bequest of a rent out of a term of years is specific, Long v. Short, 1 F. 
Wms. 403 . But if the apparent intention of the testator la to give an annuity at nlf ete/ils 
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tho legicy ia general, though it be dirccte<l to be paid out of the rents of a property. (Ill iV., 
sec. ISO). But if the immoveable property is charged with an annuity the bequest will be 
specific. (Ill t , sec. 142). A mere gift, however* of a feyucy to be paid out of or charged on 
immoveable property will not be specific. (111. Hi * sec. 150). 

(2) A bequest of rent>producing property to the trustees on trust to apply the rents 
and profits for tho benefit of a legatee is not a epcclfic bequest os the rents and profits are 
liable to fluctuate, Bai Bkikoijt v. Bat Dinbai, 13 Bom. L. II. 310. 

(3) A bequest of all the residue of tho testator's property is not specific merely 
because the residuary clause contains an enumeration of some items of property of which it 
mayconsist (Sec 146) A debt due to the testator may be specifically bequeathed, e. p. “the 
debt which B owes me *' or *' my mortgage on Itampur factory.*' ( III. i , sec. 142 ). But if 
the legacy is given out of a debt due to the testator from a third person it will be demonstra* 
tive. ( III I , sec. 150 ) If the bequest of tho debt is specific and the testator recovers the 
same in his lifetime, the legacy wilt be adeemed and if a part of the debt is recovered, the 
legacy will be adeemed to that extent. (Secs. 154, 155). 

14<3i Where a cert.ain sum is bequeathed, 
the legacy is not specific merely because the stock, 
funds or securities in which it is invested are descri- 
bed in the will. 

lUuslratton. 

A bequeaths to B— 

** 10,000 rupees of ray funded property '' : 

10,000 rupees of ray property now invested in shares of the East Indian 
Railway Company’’. 

*' 10,000 rupees, at present secured by roorigage of Rampur factory '* : 

No one of these legacies is specific. 

(This is sec, 130 of the Successton Act X of 1SC5. ft applies fo Hindus within the 
territories mentioned in see. 57, 1. e.. to Hindus formerly goterned by the Hindu Wilts Act). 

COMMENTARY. 

(See sec. :45.) 

Where a bequest is made in general terms of a certain 
Be uest of stock Stock, the legacy is not 

where te”ator htd°at Specific merely because the testator was, at the date 
date of will, equal or of his will, possesscd of stock of the Specified 
Btock of same kind. ‘'‘rjUi to an equal or greater amount than the 
amount bequeathed. 

JUuslration. 

A bequeaths to B 5,000 rupees five per cent. Government securities. A had at the 
dale of the will five per cent. Government ascurities for 5 000 rupees The legacy fs not specific. 

(7^11 is see. ISt of the .’'ucerfsion Act X of 18 CS. It applies to Hindus within t’ 
territories mentioned in see. 57, i. to Ifinlus formerly goierned by the Hindu Wills Act' 


Bequest of certain 
sum where stocks, 
etc., in which invested 
are described 
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COMMENTARY. 

(See sec. 145*) 

145. A money legacy is not specific merely 
wfafre^not payaWe un^ because the wiH directs its payment to be postponed 
til part of testator’s until some part of the property of the testator has 
fn certam way°”'* reduced to a certain form, or remitted to a 

certain place. 

J/Insfrofion. 

A bequeaths to n 10,000 rupees and directs that this leg-ncy aliall be paid as soon as 
A’s properly m India shall be realised in England. The legacy is not specific. 

(T'Aisisaec JS2 of the Suceessirm Aet X of tS6S. It applies to Hindus vUhin the 
teTTitOTies mentioned tn sec. S7. t e., to Hmdus/ormerlg j 70 rfrnrrf hy the Hindu Wills Act). 


COMMENTARY. 

A legacy of quantity is ordinarily a general legacy, though the stoct, funds, or 
secunties in which It is invested are described in the will. But wherever there is a 
clear reference to the eor/tue of the stock or securities the bequest is spectHc. For 
example, the word “ my ’* preceding the word " stock ” or " fund " has been held 
sufficient to render the legacy specific. (1)1. i , sec. 14:). 

A money legacy is not specific merely because the testator had at the date of 
the will the exact or greater amount of stock or securities in his possession, nor is 
a money legacy specific merely because the will directs its payment to be postponed 
until some part of the property of the testator is reduced to a certain form or 
lemlUed to a certain place. If, however, it clearly appears from the context that the 
testator meant to bequeath the identical slock or the identical money, that will 
render the legacy specific, e. g., “ aH my shares in the Bank of Bengal,” or “ all the 
Government securities I shall be entitled to at the time of my decease " (ill, 1., sec. 
142 last lines), or *' a certain sum of money in a certain bag or chest,” iairson 
Stitch, I Atk. 508. But a legacy of Rs. 2,000 to be paid to A in cash or Rs. 10.000 
worth of Government securities fo be given to A is a general legacy, (fll. vi., sec. 

142)* 

Also a legacy of money to procure a specified object for the legatee, as a sum 
to buy a house or to buy a ring is a general legacy. (III. vi., sec. 142). Again, 
where sums of money are bequeathed by a testator who has property in England and 
India to persons resident in each place, with a direction that they shall be paid out of 
the assets in the respective countries, such a direction will not constitute the legacies 
specific. (III. t’lj., sec. 142). 

The test to try whether a bequest is or is not specific is to inquire what would 
be the result if there had been pecuniary legacies with a deficient fund or a necessity 
for a sale fof payment of debts, f. e., to inquire whether or not in such a case the 
bequest would have been protected in competition with the clauses of pecuniary 
legatees, Norman v. Jarman, (1919) I Ch- 297. 
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146. Where a will contains a bequest of the residue of the 
, . testator's property along with an enumeration of 

\\hen enumeratea v / ^ *11 .i^ 

articles not deemed somc items of property not previously bequeathed, 
thed articles enumerated shall not be deemed to be 

® ■ specifically bequeathed. 

{This is see. 133 of ths Succession Act Xof 1885. It applies to Hindus vithin the 
lernlon'e# mentioned i‘n see. 57, i. e.. to Hindus formerli/ gorerned h>j the Hindu TlTt/j /Id). 

COMMENTARY. 

A general residuary clause merely because it enumerates some properties 
specifically will not be construed as constituting specific legacies of the articles 
enumerated, see Toijlor v. Taylor, 6 Sim. 246 ; Fielding v. Preston. I De G. & J. 
438 . But if the specific articles enumerated in the residuary gift are distinguished 
by such words as “ as well as ” together with " or " and also ” the gift will be 
specific, Filaicilltam v. Kelly, 10 Hare, 274 ; Afills v. Brown, 21 Beav. I. 

147. Where property is specifically bequeathed to two or 

more persons in succession, it shall be retained in 
of fpVeific^ileauestw the form in which the testator left it, although it 
sirerai persons In niay be of such a nature that its value is continually 
succession. decreasing. 

Illustrations 

{i) A, hsrlQg lease of a house for a term of years, fifteen of which were unexpired 
at the time of his death, has bequeathed the lease to B for his life, and after Be death to 0. 
B IS to enlo; the property as A left it. although. If B liees for fifteen years, C can take 
nothing under the bequest. 

(ff) A, haring an auDuity during the life of B, bequeaths it to C, for his life, aod, 
after C’s death, to B. C is to eajoy the annuity as A left it, although, if B dies before D. D 
can tske nothing under the bequest. 

{This is sec. 134 of the Sucers^on Act X of 1885. It applies to Hindus vithin the 
/ern tones mentioned in sec. 57, i.e., loHindus/ormerlg governed by the Hindu IVills Act). 

148. Where property comprised in a bequest to two or 

more persons in succession is not specifically 
of^proceeds"^©**™*^ bequeathed, it shall, in the absence of any direction 
party bequeathed to to the Contrary, be sold, and the proceeds of the 
iraucce^^n*. sale shall be invested in such securities as the High 

Court may by anj’ general rule authorise or direct, 
and the fund thus constituted shall be enjoyed by the successive 
legatees according to the terms of the will. 

Illustration. 

A, baring a leare for a term of years, bequeaths ail his property to B for Ufe. am 
after B's death, to C. The Iea«e must be sold, the proceeds inrested as stated (n this aectio 
and the annual income arising from the fund is to be paid to B for life. At B's death tfa 
capital of the fund is to be paid to C. 

(TAi's IS sec. 135 of the Succession Art ^ 0/ ISCS. Jl applies to Hindus vithin th 
territories mentioned in sec. 57. f. e., to Hindus formerly gorented ly the Hindu Art), 

-5 
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COMMENTARY. 

' * These sections lay down the rule in Hotoe v. Lord Dartmouth, ^ Ves. 137. 
(See iupra p. 190). 

i 49 . If there is a deficiencj; of assets to 
specific legacy not to pay legacies, a specific legacy is not liable to abate 
feg^acies'^***^ general ^ general legacies. 

{TTiis is See, IS8 of the Sueeeasioa Act X Of I8SS. It applies to Hindus tciIAin the 
territories mentioned in see, S7, i.e., to TTindits /ormerl^ governed Is the Hindu Wills Act ). 

COMAIENTARY. 

Order of Payment.— When there is a specific bequest of a portion of a fund 
and also a legacy directed to be paid out of that fund (demonstrative), then the 
order for payment is as folJotvs 

(1) The specific bequest must be paid first. 

(2) Out of the residue the demonstrative legacy should be paid. 

(3) If the residue Is not sufficient to pay the demonstrative legacy in full, the 
rest of the demonstrative legacy must be made good out of the general assets of the 
testator. (See also secs. 328 to 331). 


CHAPTER XV. 


Of Demonstrative Legacies. 

150 . Where n testator bequentlis a certain sum of money, 
or a certain one »tity of any other commodity, and 
legaSTdefined^*'^® refers to a pay. ‘t ci'r fund or stock so as to consti- 
tute the sai^*^^ ^^‘^rimary fund or stock out of 

which payment is to be T' is said to be demonstrative. 

^ fitled to at the ' 

■ Explanation . — The di# money in a ct.., ^ specific legacy and a 

demonkrative legacy consisttT *- 

<?e given to A is a gene 

where specified property is<^ ntee, the* legacy is 

specific ,* ' 

where the legacy is directed to be of specified pro- 

pertv, it is demonstrative. V. 

^ ' ’ \^ha5 pr' 

Illush ations. th 

( I ) A bequeaths to B 1,000 rupees, being part of a debt due to him from W. He 
also bequeaths to C 1,000 rupees to be paid out of the debt due to him from W. The legacy 
to B is specific, the legacy to C is demonstrative. 


[it) A bequeaths to B — 

“ ten bushels of the Coin which ahall grow in my field of Green Acre ” : 

*• 80 chests of the indigo which shall bo made at my factory of Bampur ” : 

” 10,000 rupees out of my five per cent, promissory notes of the Government 
of India ”j 
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an annuity of 500 rupees ** from my funded property ; > • 

'* J,000 rupees out of the aum of 2,000 rupees due to me by C 
an annuity, and directs it to be paid “out of the rents arising from tny taluk 
of Rarnnogar”. 

(in) A bequeaths to B— 

“ 10,000 rupees out of my estate at liamnagar," or charges it on bis estate at 
Ramnagar: 

“ 10,000 rupees, being my share of the capital embarked in a certain 
business." 

Each of these bequests is demonstrative. 

(Thiiiasee.WoftheSueeeasion Act X of 188S. It applUt to lUndaa wiihintke 
territories nentioned in see. &7, i. e,to Hindus formtrlp governed bp the Hindu ITif/a Act ). 

COMMENTARY. 

See the following cases, CAinnoni v. Tadikonda. 29 Mad. 155 ; Sahib Afirtd 
V. Umda Khanam, 19 Cal. 444 , 19 1. A. 83 ; /n re Watford, Kenyon v. Watford, 
( 1912 ) I Cl). 219 . 

1 S 1 . Where a portion of a fund is specifically bequeathed 
and a legacy is directed to be paid out of the same 
rteS'fes'.ty'diiS fi'nd, the portion specificnlly bequeathed shall first 
to be paid out of fund be paid to the legatee, and the demonstrative legacy 
legacj^”^ specific shall be paid out of the residue of the fund and, so 
far as the residue shall be deficient, out of the 
general assets of the testator. 

Hluttratton, 

A b«queaths to B 1,000 rupees, being part of a debt due to him from.W. Ha also 
bequeaths to C 1,000 rupees to be paid out of the debt due to bim from W. The debt duo to 
A from W is ouly 1,500 rupees *, of these 1,500 rupees. 1,000 rupees belong to B, and 500 rupees 
are to be paid to C. C is also to receive 500 rupees out of the general assets of the testator. 

{This IS sec. ISS of the Succession Act X of IS6S, It applies fo Hindus within the 
territories mentioned in see. J7, ». « , <0 Hindus formerly governed by the Hindu mils Act). 


CHAPTER XVI. 

Of Ademption of Legacies. 

152t If anything which has been specifically bequeathed 
Ad.mptio. ‘o the testator at the time of his 

death, or has been converted into property of a 
different kind, the legacy is adeemed ; that is, it cannot take effect, 
by reason of the subject-matter having been withdrawn from the 
operation of the will. 

Illustrations. , 

(t) A bequeaths to B-~ 

“ the diamond nog presented to me by C ** : 

•• my gold chain ”t 

•* a certain bale of wool “x 
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“a certain piece of cloth": 

'* all my household goods which shall be in or about my dwelling house in M 
Street in Calcutta, at the time of my death." 
in hia life time, — 

Bells or gires away the ring • 
converts the chain into a cup* 
converts the wool into cloth : 
makes the cloth into a garment : 

takes another house into which he removes all his goods. 

Each of these legacies is adeemed. 

( i7 ) A bequeaths to B — 

" the sum of 1,000 rupees in a certain chest 
** all the horses in my stable.” 

At the death of A, no money is found in the chest, and no horses in the stable. The 
legacies are adeemed. 

(f/f) A bequeaths to B certain biles of goods. A takes the goods with him on a 
voysge. The ship and goods are lost at sea, and A is drowned. The legacy is adeemed. 

(This ia see, 139 of the Succession Act X of J865. It applies to Hindus u'iikin the 
ierritoriesmentioned in sec. 67, i.e,. to Hindus/ormerli/ governed by the Hindu Wills Act. 
In ill. (i) the letter A before the words “ »« his life time'" appears to be wanUnp bi/ ovcreijht 
a« it occurred in the tllustralion of the old Act). 

commentary. 

Ademption may be defined to be the failure of a specific bequest or devise 
Definition through its subject not being in existence in specie at the time 

of the testator’s death as part of his estate, Barker v. Bayner 
S Madd. 208. The general rule is that in order to complete the title of a specific 
legatee to his legacy the thing bequeathed must at the testator’s death remain in 
specie as described in the will, otherwise the legacy is considered as revoked by 
ademption. It is only a specific bequest that ts liable to ademption ; a demon* 
strative legacy is not adeemed by reason that the property on which it is charged by 
the will does not exist at the time of the death of the testator, or has been converted 
into property of a different kind ; but it shall in such cases be paid out of the general 
assets of the testator. Ademption arises from a supposed alteration of the intention 
of the testator. 

The conversion must be complete in the lifetime of the testator. A direction to 
sell, not carried out till after the testator’s death, will not effect ademption, narri' 
son V. Asher, 2 De G. & Sm. 436. It is not necessary that the conversion should be the 
act of the testator. It is sufficient if the property is converted by some duly 
authorised person with the knowledge or sanction of the testator. There will be no 
ademption where the specific thing has been converted without authority. Destruc- 
tion of the property by vis major, such as the loss of a ship, effects an ademption of 
the legacy. (III. fii.). 

Examples, 

(1) A testator bequeathed an article to A. He eubsequently took the article on a 
voyage. The ship was lost, the article perished and the testator was drowned. The article 
was Insured. A claimed the insurance money. Held, be waa not entitled. The bequest 
Waa adeemed as it could not be shown that the testator died before the article perished, 
/lurriwit V. S De 0. & Sm 313. 
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(2) A testator made the followlns bequest : — " To A, dow at school, my capital stock 
of £1,000 in the India Company’e etock.” The testator aftenrards sold the stock. Held, 
bequest adeemed, ^IsAturncr t. UaQttire, 2 Bra C. C. lOS. 

(3) A testator gave cetlavn debentures of a company upon certain trusts. After the 
date of the will the testator exercised the option given to him by the company who had issued 
the debentures and converted them into debenture etock of the eame Company. Held, the 
legacy was adeemed and the debenture etock did not pass, Be Lane, 14 C. D. 856. 


153. A demonstrative legacy is not adeemed by reason that 
the property on which it is charged by the will docs 
not exist at the time of the death of the testator, 
or has been converted into property of a difterent 
kind, but it shall in such case be paid out of the general assets of 
the testator. 

(3^fa <3 ate. HO of the iiucceaaton Act X of JsaS It applies to Ilnulae mthin the 
temtones mentioned tn aec. 57, t. c . to Hindus formerly governed by the Hindu Wilts Act). 


Ademption of epeci> 
he bequest of right 
to receive eomethmg 
from third party. 


t54» Where the thing specifically bequea> 
thed is the right to receive something of value from 
a third party, and the testator himself receives it, 
the bequest is adeemed. 


7f(l(9f»atlOR3. 

li) A bequeaths to 11 • i 

" the debt which 0 owes me " : 

" 2,000 rupees which I have in the bands of D " : 

the money due to me on the bond of E “ : 

“my mortgage on the Bampur factory." 

All these debts are extinguished in A's lifetime, some with and some without his 
consent. All the legacies are adeemed. 

( ti ) A bequeaths to B bis interest m certain policies of life assurance. A in bis life* 
time receives the amount of the policies. The legacy is adeemed. 

{This is tec. HI of tAe Succession Act X of 1885. It applies to f/indui testAin the 
ferritories mentioned in sec. 57, i. e<, to Hindus formerly governed by the Hindu Wills Act). 


COMMENTARY. 

Ademption of Specific Bequest of a Debt.— Where a debt due from a third 
person to the testator is bequeathed specifically and the testator recovers the debt in 
his lifetime, the legacy is adeemed and if he recovers a portion of the debt, the 
legacy is adeemed pro tanto, whether the debt is paid by the debtor voluntarily or 
not, Humphreys v. Humphrej/s, 7 Cox, 184. 

Gut if the subject of the gift is not a debt quS debt but a gift of a sum of 
money, e. ff.. a gift of “ whatever sum may be received from my claim on A " (see 
ill. to sec. t62) and the testator recovers the claim and sets it apart from the general 
mass of his properly, the legacy is not adeemed. But if he mixes it up the ’ 
adeemed. 
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•Ademption ijroianio 155. The receipt by the testator of apart 
by testatoi’ereceiptot of entire thing specifically bequeathed shall 
spedficaify bequ“^ Operate as an ademption of the legacy to the extent 
of the sum so received. 


Uluilration. 

A bequeaths to B " the debt due to me by C." The debt amounts to 10,000 rupees C 
pays to A 5,000 rupees the one-half of the debt The legacy is revoked by ademption, so far 
as regards the 5,000 rupees received by A. 

[Thisia aec. J4B o/the Sueetssion Act X of 18bS. It upphea to Hindus uUhin the 
territories mentioned in see. B7, t, c., to Hindus /ormer/y governed h<j the Hindu Wills Act). 

156. If a portion of an entire fund or stock is .specifically 

. , ^ ^ bequeathed, the receipt by the testator of a portion 

by testator’s receipt of of the fund Of stock Shall operate as an ademption 
portion of entire fund the extent of the amount so received ; and 

been ’spec^caUy be- the residue of- the fund or stock shall be applicable 
queathed. to the discharge of the specific legacy. 

lltustratioa 

A bequeaths to U one.haU of the sum of 10,000 rupees due to liim from W. A in his 
lifetime receives 6,000 rupees, part of tbe 10.000 rupeea The 4,000 rupees vvhicb are due 
from W to A at the time of his death belong to B under the epeciSc bequest. 

(TAis IS sec. Its of the Succcaaton Act X of JSttS It applies to Hindus isiMin the 
territories mentioned in sec. J7 1, e , to Hindus forpicrhj governed by the ^indu IViffs Act). 

157. Where a portion of a fund is specifically bequeathed 

to one legatee, and a legacy charged on the same 
whS'/Srtorf fund is bequeathed to another legatee, then, if the 

apeoiBcaiiy beques- testator reccivcs a portion of that fund, and the 
’and' iegaTy iS'd remainder of the fund is insufficient to pay both 
on same fund to ano- the specific and the demonstrative legacy, the 
'tartis rMri.e’r'JS- specific legacy shall be paid first, and the residue 
tion of that fund, ( if any ) of the fund shall be applied so far as it 
» pnr "’i" extend in payment of the demonstrative legacy, 

and the rest of the demonstrative legacy shall be 
paid out of the general assets of the testator. 

niustraUon 

A bequeaths to B 1,000 rupees, part of the debt of 2,000 rupees due to him from W. 
He also bequeaths to C 1,000 rupees to be paid out of the debt due to him from W. A dfter- 
wards receives 5,000 rupees, part of that debt, and dies leaving only 1,500 rupeeb due to him 
from W. Of these 1,500 rupees, 1,000 rupees belong to B, and 500 rupees are to be paid to C. 
C 13 also to receive 500 rupees out of tbe geoeial assets of the testator. 

( This is sec. lii of the Succession Act X of 1885. It applies to Hindus within the 
territories mentioned in sec. S7, i. e.. to Hindus formerly goierned by the Hindu Wills Act. 
In the i7/«s<ra(iOrt the figure 5,000 rupees is obviously a mistake for 500 rupees ). 
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158. AVhere stock which has been speci- 
fically bequeathed does not e>dst at the testator’s 
death, the legacy is adeemed. 

Ilhutration, 

A befjueftths to R— 

“ my capital stock of l,000t in East Indian Stock " : 

“ my promissory notes of tho Gosemmont of India for 10,000 rupees in their 
4 per cent, loan ” 

A sells the stock and the notes The legacies are adeemed. 

(This ia aee. 1/S of iAa i?uceessfon Act X of XS85. It appUea to Hindus within thi 
see, 57. f e.. fo Hindna formertg governed by the Hindu IFiffa Act). 

COMMENTARY. 

(See next section). 

159. Where stock which has been speci- 
licallv bequeathed evists only in part at the testa- 
tor's death, the legacy is adeemed so far as regards 
tliat part of the stoclc which has ceased to exist. 

Hluatralion. 

A bequeaths to B his 10,000 rupees in the $| per cent. loan of the Oorernment of 
India. A eelU one*haIf of hia 10,000 rupees m the loan in queetion. One>ba1f of the legaoy 
is adeemed. 

(Thiaiaue. ti8 of the Suceeision Act X of 1SC5. It appUea to Hindus within the 
territories mentioned in aee 57, e^to Hindus formerly governed by the Hindu TlWe Act). 

COMMENTARY. 

Ademption of Specific Bequest of Stock. — When stock specifically bequeath- 
ed does not wholly or does only in part exist at the testator’s death, the legacy will 
either be totally or partially adeemed as the case may be. For example, the testator 
sells the stock specifically bequeathed and converts it into another security, or sells a 
portion of the stock, the legacy is adeemed wholly or partly. But where the stock 
which has been specifically bequeathed is lent to a third person on condition that it 
shall be replaced and if is replaced accordingly, the legacy is not adeemed. So 
also, where the testator sells the stock but afterwards purchases an equal guantitg 
of the same slocT: which exists at the time of his death, the legacy is not adeemed. 
According to the English cases it appears that the legacy is irretrievably adeemed 
r* !• », 1. **** slock and will not be revived by a 

* ' new purchase of similar stock by the testator. But see the 

dicta of Lord Talbot in Partridge v. Partridge, (1736) Cas. temp. Talb, 227. 

No ademption will take place if the stock or aoy other thing specifically bequea- ■ 
Ihed undergoes a change by operation of law or in execution of the provisions of 
any legal instrument, e. g.. where the stock is converted into one of different descrip- 
tion by Act of Parliament or by an Act of the Government of India, or when the 
stock is merely transferred with the testator’s consent from the names of trustees to 
his own name, or from the names of old trustees to the names of new trustees. 


ferrifoms mentioned in 


Ademption pro tanto 
where ^tock, spacifie- 

ftUy bequeathed. esist« 
in part only at testi. 
tor's death 


Ademption where 
slock, specifically be- 
queathed, does not 
exist at testator's 
death. 
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ExampU 

A testator bequeathed to A £2,000 part of £7,000 in the bands of his agent In 
England. Seven days before his death ha vrote to his agent in Jamaica desiring him to 
write to his agent in England to invest all hia moneys in any Block most beneficial. The 
Jamaica agent wrote accordingly but before the letter arrived in England the agent there of 
his own accord invested the whole of the tealator'a moneys in certain stock. A claimed the 
£2,000. Held, he was entitled. The legacy was not adeemed by the unauthorised act of the 
agent Basan v. Brandon, 8 Sim. 171. (Sec. 151). 

lOOt A Specific bequest of goods under a description 
«t connecting them with a certain place is not 
specific bequest of adeemed by reason that they have been removed 
nected^with***ce/tR?n place from any temporar}- cause, or by 

place, by reason of fraud, or without the knowledge or sanction 
removal ofthe testator. 

Illuitrntion^ 

(0 A bequeaths to B “all my household goods which eball be in or about my dwel> 
ling house m Calcutta at the time of my death.” The goods are removed from the house to 
save them from fire. A dies before they are brought back. 

(if) A bequeaths to B “ all my household goods which Bhal) be so or about my dwel. 
liog house in Calcutta at the time of my death.** During A’a absence upon a Journey, the 
whole of the goods are removed from the bouse. A dies without having sanctioned their 
removal. 

Neitbar of these legacies is adeemed. 

(This i$ see t47 of the Succession Act X of JSCS, ft applies to Hindus vithin the 
(srrftorj'er mentioned in see, 67, t.e,to Hindus /ormerly goierned bu the Hindu T\’‘ills Act), 

COMMENTARY. 

(See next section). 

t6t. The removal of the thing bequeathed from the place 
' When removal of '^^'ch it is Stated in the will to be situated does 
tbingMueSed^doM not Constitute an ademption, where the place is 
not constitute ademp. referred to in order to complete the descrip- 

tion of what the testator meant to bequeath. 

i/fastrolioiu. 

(i) A bequeaths to B “ all the bills, bonds and other securities for money belonging to 
me now lying in my lodgings in Calcutta.** At the time of his death, these ejects had been 
removed from his lodgings in Calcutta. 

(ii) A bequeaths to B all his furnitare then in his house in Calcutta. The testator 
has a house at Calcutta and another at Chinsorah, in which he lives alternately, being 
.possessed of one set of furniture only wliich he removes with himself to each house. At the 
time of his death the furniture is in the house at Chinsurah 

{mO a bequeaths to B all his goods on board a certain ship then lying in the river 
Hughli. The goods are removed by A’s directions to a warebonse, in which they remain at 
the time ot A’e death. 

- No one ot these legacies is revoked by ademption. 

( Thiois sertion //« r>/ the SuemHon Act X of IS6S. Jl applies to Hindii-i within the 
tetrUarift mentioned iij *er '.7,i. e , tn ffiHtlunformerlvOOtcrnrd hiilhr Hindu ll'ills ^cl). 
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COMMENTARY. 


Ademption of Specific Bequest of Goods by Removal.— Where goods 
situate at a particular place are speci5cally bequeathed, removal of them from that 
place will sometimes operate as an ademption of the legacy, c g., where a testator 
bequeathed all his books at his chamber in the Temple and afterwards removed them 
into the country, Orecn v, Sumanda, I Bro. C. C. 129. But there will be no ademp* 
tlon if the goods are removed for their preaervaiton, e. g., to save them from fire, or 
if they are removed by fraud or without the knowledge or sanction of the testator ; 
or where it is clear that the place is merely referred to, to complete the description of 
what the testator meant to bequeath and is not essential for the purposes of the 
bequest. For example, where the testator has two houses and has only one set 
of furniture which he removes from one house to the other and while residing in one 
of them he bequeaths all his furniture in that house and at his death the furniture is 
in the other house, the bequest is not adeemed. (111. u.). 


In case of a speciBc bequest of an article, the sale of that article by the testator 
operates as an ademption of the legacy. But if the article is not sold but pledged or 
incumbered by the testator, the legacy is not adeemed. But the legatee, if he accepts 
the bequest, will have to redeem the property himself. (Secs, 165 & I67). 


Examplea. 

(1) A testator bequeathed all hia household goods, plate, Iioen, china, etc., which 
should be in or about bis dwelling house at B at the time of his death to A. The testator 
afterwards took another house into which be removed bis furniture from the house at B. 
Held, legacy adeemed by removal, Heaelttne v, Heaelltne, 3 Madd. 276. 

(2) A testator bequeathed to bis Wife the lease of bis bouse in B Street and the 
household furniture, plate, pictures, etc . therein. The lease expired and the testator eold a 
part of the furniture and removed the remainderto another bouse. Held, legacy adeemed. 
The testator bad made the bequest with reference to the lease and consequently the bequest 
failed by change of circumstances, Coffeton V. (?arM, 6 Sim 19. 

(3) A testator bequeathed to his Wife, '* Ail my interest in my house at L. Street, 
furniture, books, plate, etc,” He afterwards removed his furniture to another street and 
purchased more articles. Held, legacy to wife not adeemed. Here the mention of the house 
was merely to complete the description of the legacy and the locality was not essential to the 
bequest, Norris v. Norris, 2 ColL 715. 


I62i Where the thing bequeathed is not the right to receive 
When thing be- something of value from a third person, but the 
queathed is a valuable money or Other Commodity which may be received 
to bo received by from the third person by the testator himself or bv 

testator from third . . ^ f. ^ . , J, 

person; and testator lus representatives, the receipt 01 such sum of 
himself, or his repre- money or Other Commodity by the testator shall 

sentative, receives it. . . j v .. 'r i, • 

not constitute an ademption ; but if he mixes it up 
with the general mass of his property, the legacy is adeemed. 


A bequeath* to B whatever sum may bo received from his claim on C. A recolvef the 
whole of his claim on C, and sets it apart from the general mass of bis property. The legacy 
is not adeemed. 

(This IS see.Ht of the Sueeessio* Act X of Itai. It applies to HuyJut leiihinthe 
territories mentioned in tee. 57, i. t., to //india/omerly governed hg the Hindx ITSlls Aett 

26 
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163. Where a thing specifically bequeathed undergoes a 
change between the date of the will and the testa- 
ttoSSrfX"; tor's death, and the change takes place by opera- 
of specific bequest tion of law, OF in the course of execution of the 
between date of will provisions of any legal instrument under which the 

and testator 8 death. r. , i-',® lu^ii 

thing bequeathed was held, the legacy is not 
adeemed by reason of such change. 


Illustrations. 

(f) A bequeaths to B " all the money which I hare ID the Si per cent loan of the 
Governinent of India" The securities for the 5| per cent, loan are converted during A's 
lifetime into 5 per cent, stock. 

{ n ) A bequeaths to B the aum of 2,000/. invested in Consols in the names of trustees 
for A. The sum of 2,000/. is transferred by the trustees into A's own name. 

( m ) A bequeaths to B the sum of 10.000 rupees in promissory notes of the Govern- 
ment of India which he has power under his marriage settlement to dispose of by will. 
Afterwards, in A's lifetime, the fund is converted into Consols by virtue of an authority 
contained In tho settlement. 

No one of these legaciea has been adeemed 

{This is sec ISO of the ^accession Act X of iSSS. It applies to Hindus within the 
<erri/oritfS mentioned in sec. B7, i. « , to Hindus formerly governed by the Hindu Wills Act). 


COMMENTARY, 

There will be no ademption when stock is exchanged by the act of law or 
where the stock is transferred by the trustee to the name of the beneficiary without 
the knowledge or authority of the testator (see ill.tt.) or by one trustee to another, 
Dtngwell v. Atkew, I Cox. 427; Re Johnstone’s Settlement, I4 C. D. 16:. 

Example 

A testator by his will gave bis ten £4 fully paid ordinary shaTSs in n company to N. 
Between the date of the will and of the death of the testator the company went into voluntary 
liquidation for the purposes of reconstruction and as so reconstructed was incorporated in 
the same name. Under the echeme of reconetiuction the testator became entitled to two 
£5 fully paid prefereuee shares and two £5 fully paid ordinary shares m the new company for 
every £4 ordinary share he held in the old company, but in all other respects the new 
company was substantially the same as the old company. Held, there had been no ademption 
and that N was entitled to the substituted shares in tho new company. In re Leeming, Ihrner 
V. Leeming, { 1912 ) 1 Ch 828 


164. Where a thing specifically bequeathed undergoes a 
change between the date of the will and the testa- 
withSut"^'’ °t 63 mo“s death, and the change takes place without the 
knowledge. knowledge or sanction of the testator, the legacy 

is not adeemed. 


Illustration. 

A bequeaths to B " all my 3 per cent. Consols " The Oonsols are, without A’s 
knowledge, sold by his agent, and the proceeds converted into East India Stock. This legacy 
is not adeemed. 

(This is see. tSt of the Succession Act X of mS. It applies to Hindus within the 
territories mentioned in sec. 57. i. e , to Hindusformerly goierned bj the Hindu Wtlh Act). 
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Stock specifically 
bequeathed lent to 
third party on condi. 
tion that it be replaced. 


t65» Where stock which has been speci- 
fically bequeathed is lent to a third party on condi- 
tion that It shall be replaced, and it is replaced 
accordingly, the legacy is not adeemed. 


IS see, 15! of the Sueeemon Act X of 1865. It appUes to Hirxlus within the 
territories mentioned in see 57, i. e„ to Hindus formerlff governed by the Hindu TITHs Act). 


^ . 160, Where Stock specifically bequeathed 

Stock Bpecifically be- . ,, , • r .. i • 

queathed sold but re- IS sold, and an equal quantity oi the same stock is 
placed, and belonging afterwards purchased and belongs to the testator at 
totestator Bthisdeath i • ^ .i ..i i ^ j j 

his death, the legacy is not adeemed. 

{This is see 158 of the Succession Act X of 186S. It applies to Hindus within the 
terntones mentioned in sec. 57, i.e ,to Hindus formerly gocerned by the Hindu IVills Act). 


CHAPTER XVri. 

Of the Payment of Liabilities in respect of the Subject of a Bequest. 

167. (I) Where property specifically bequeathed is subject 
at the death of tne testator to any pledge, lien or 
Noa-iiabihty of exe- Incumbrance created by the testator himself or by 
apeeifio legatees any person under whom he claims, then, unless a 
contrary intention appears by the will, the legatee, 
if he accepts the bequest, shall accept it subject to such pledge or 
incumbrance, and shall (as between himself and the testator’s estate) 
be liable to make good the amount of such pledge or incumbrance. 

( 2 ) A contrary intention shall not be inferred from any direc- 
tion which the will may contain for the payment of the testator’s 
debts generally. 

Explanation . — A periodical payment in the nature of land- 
revenue or in the nature of rent is not such an incumbrance as is 
contemplated by this section. 


Illaslrations, 

( I ) A bequeaths to B the dismocd ring given him by C. At A's death the ring is 
held m pawn by D, to whom it baa been pledged by A. It is the duty of A'a executors, if the 
state of the testator's assets will allow them, to allow B to redeem the ring. 

(ii) A bequeaths to B a ziciindari which at A's death is subject to a mortgage for 

10.000 rupees; and the whole of the principal sum, together with iaterest to tbs amount of 

1.000 rupees, is duo at A's death B, if he accepts the bequest, accepts it subject to his 
charge, and is liable, as between himself and A’s estate, to pay the sum of 11,000 rupees 
thus due 

(TAis IS see. 15t of the Suecettion Act X of iS65. It apptits to Hindus within the 
tcmtoriej mentioned in see. 57. i. e , to Hinduu/ormerlg yoierned by the Hindu TTif/s Act). 
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COMMENTARY. 

In England prior to the passing of Locke King’s Act (17 Si 18 Viet. C. IIJ, 

„ . S. 1) a gift of specific property which was pawned or incura- 

Enghsh law different. .. lj j • e 

bered was a full gift and the executor had to redeem it out of 
the general estate of the testator. Locke King's Act applies to specific bequests of 
reaUy and it is to the same effect as sec. 167 of this Act, the only difference being 
that it applies to specific devise of immoveable property. This statute enacts that 
"when any person shall after 3ISI December 1854 die seised of or entitled to any 
estate or interest in land or other heredtlaments which shall at the time of his death 
be charged with the payment of any sum of money by way of mortgage and such 
person shall not by his will or deed or other document have signified any contrarjf 
intention, the heir or devisee to whom such land or hereditaments shall descend or 
be devised shall not be entitled to have the mortgage debt discharged out of the 
. personal estate or any other real estate of such person but the land or hereditaments 
so charged shall be primarily liable to the payment of all mortgage debts with which 
the same shall be charged." With respect to a specific bequest of moveable propert}' 
which is pledged or charged by the testator, the old rule still applies, viz^ that the 
executor must redeem it out of the general estate of the testator, and if the executor 
fails to perform that duty, the specific legatee is entitled to compensation to the 
amount of his legacy out of the general assets of the testator. 


According to sec. 167 there is no distinction whether the subject of the bequest 
is moveable or immoveable property (see illustrations) ; the legatee if he accepts the 
bequest must pay the amount of the pledge or incumbrance, unless there is a 
contrary intention in the will. As pointed out in the explanation to the section a 
general direction by the testator that all bis debts should be paid is not a sufficient 
indication of a contrary intention. But a direction that the debts should be paid out 
of some particular fund would be a sufficient Indication of a contrary intention. (See 
^VlIliams on Executors, lOth Edn., p. 1324 footnote p . ). 

The specific legatee has a sufficient interest in the subject of the bequest and 
his mortgagee will not be postponed to the creditor of the deceased, Ambika Charan 
V. Srimoti, 10 C. W. N. 38. 


CorapieUon of tests- Where anything is to be done to com- 

ed ‘to £“1? '1'= testator’s title'to the thing bequeathed, it 

cost of his estate. is to be done at the cost of the testator’s estate. 


Jitusirations. 

{•) A, having contracted in general terms for the purchase of a piece of land at a 
certain price, beqaeaths to B. and dies before he has paid the purchase-money. The purchase- 
money must be made good out of A'e assets. 

(li) A, having contracted for the purchase of a piece of land for a certain sum of 
money, one-half of which is to be paid down and the other half secured by mortgage of the 
land, bequeaths it to B, and dies before he has paid or secuied any part of the purchase- 
money. One-half of the purchase-money must be paid out of A's assets. 


(Tftis 13 sec, ISS of the Succession Act X of tSSS, It applies to Hindus vithin the 
fvmfories menlioned in stc. S7, i. c ,ta Hindus foreterfg gourned by the Hindu li'tlls Act). 
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COMftlENTARY. 

Completion of testator’s title to a thing bequeathed. — Where anything 
is to be done to complete the testator’s title to the thing bequeathed, it is to be done 
at the cost of th*^ testator's estate. For example, where the testator has contracted 
to purchase a property which he bequeaths specifically but dies before the con- 
veyance is signed, the executors must pay the purchase-money and obtain a con- 
veyance. Where the testator has contracted to purchase certain shares of a company 
which he bequeaths specifically, if any payments are necessary at the testator’s 
death to constitute him a complete shareholder, they must be borne by his estate. 
(III. a., sec. 170). But if he is a complete shareholder, all calls made after his death 
ought to be borne by the specific legatee. (III. m., sec. l/o). 

If the estate of the testator is insufficient to perform the contract and the 
agreement is on that account rescinded, the devisee will, it would seem, be entitled to 
the moneys as far as sufficient and it has been decided that on the subsequent 
coming in of the assets, the devisee of the property contracted to be purchased might 
compel the executor to lay out the purchase-money in the purchase of another 
property for his benefit, Whittaker v. Whittaker, 4 Bro. C. C. 3t. But if a good 
title cannot be made out the devisee of the land agreed to be purchased will not be 
entitled to the purchase-money or to have any other estate bought for him, Green v. 
Smith, I Atk. 572 ; Broome v. y/onek. lo Ves. 597. 

Illustrations.—A takes a lease of a certain land with a covenant to build on 
the land within a certain time. A commences to build but dies before the building 
is completed, leaving the covenant unperformed in part. A bequeaths all his interest 
in the leasehold land to B. 0 , if he accepts the bequest, must fulfill the covenant and 
complete the building. The general rule is that the legatees of leasehold estates 
must take them cum onere. HtckUng v. Boyer, % Mac. & G. 635 * 

16 ^. Where there is a bequest of any interest in immove- 
able property in respect of which payment in the 
legatM”"immo?eab!i "ature of land-revenuc or in the nature of rent has 
property for which to be made periodically, the estate of the testator 
pwU.’p™d“.lfr‘ between such estate and the legatee) 

make good such payments or a proportion of them, 
as the case may be, up to the day of his death. 

Illustration. 

A bequeaths to B a houae, m respect of which 365 rupees are payable anDually by 
way of rent. A pays his rent at the usual time, and dies 25 days after. A's estate will make 
good 25 rupees in respect of the rent, 

{This is tec. i56 of the Succession Act X of 1865, It opjlies to Hindus icithin the 
f#rr«fone» mentioned in sec, 57, i,t,to JJindue fomertif governed by the Hindu mile Act). 

COMMENTARY. 

Liability in respect of Rents, Taxes, and other Periodical Payments. — 
In case of bequests of an immoveable property, the rents and taxes in respect of that 
property upto the time of the testator’s death should be paid out of the testator’s 
estate, and the taxes, etc., after the death of the testator should be paid by the 
legatee. 
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170, In the absence of any direction in the will, where 
„ . , there is a specific bequest of stock in a joint stock 

Exoneration of .V ii‘ ,, ^ • j r 

specific legatee’s stock Company, if any call or other payment is due from 
m iomi stock com- the testator at the time of his death in respect of 
the stock, such call or payment shall, as between 
the testator’s estate and the legatee, be borne by the estate ; but, if 
any call or other payment becomes due in respect of such stock 
after the testator’s death, the same shall, as between the testator’s 
estate and the legatee, be borne by the legatee, if he accepts the 
bequest. 

IlluUrations. 

(i) A bequeathe to B his shares in a certain railway. At A'a death there was due 
frcm him the sum of 100 rupees in respect of each share, being the amount of a call which 
had been duly made, and the sum of five rupees in respect of each share, being the amount 
of interest which had accrued due in respect of tho call. These payments must be borne by 
A'e estate. 

(E) A has agreed to take SO shares in an intended joint stock company, and has 
contracted to pay up 100 rupees in respect of each share, wh>cb sura roust be paid before his 
title to the shares can be compteted. A bequeaths these shares to B. The estate of A must 
make good the payments which were necessary to complete A’s title. 

(fE) A bequeaths to B his shares m a certain railway B accepts the legacy After 
A's death, a call u made m respect of the shares. B must pay the call. 

(I'v) A bequeaths to B his shares m a joint stock company. B accepts the bequest. 
Afterwards the affairs of the company are wound up. and escb shareholder is called upon for 
contribution. The amount of the contribution must be borne by the legatee. 

(v) A is the owner of ten shares m a railway company. At a meeting held during 
his lifetime a call is made of fifty rupees per share, payable by three instalments. A bequea* 
tbs his shares to B, and dies between the dsy fixed for tbe payment of the first and the day 
fixed for tbe payment of the second instalment, and without hariRg paid tbe first instalment. 
A’s estate must pay the first instalment, and B, if be accepts the legacy, must pay the 
remaining instalments. 

{Thh i$aec. 157 of the Succession Act X of I8SS. It applies to Hindus uithin the 
lem'lories mentioned in see 37, ». e , to Hindus formerly governed by the F/mdu mils Act ). 

COMAIENTARY. 

In this section although the word “ stock ” is used it means stocks and shares, 
(see illustrations where the word “share" is used). This section is in accordance 
with the decision in Day v. Day, i Dr. and Sro. 261. 


CHAPTER XVIII. 

Of Bequests of Things described In Genera! Terms. 

171, If there is a bequest of something 
Bequest of thing described in general terms, the executor must 
terras!^*^ purchase for the legatee what may reasonably be 

considered to answer the description. 
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Jllastrations. 

(O A bequeaths to B a pair of carriai;e'barses or a diamond ring. The executor 
must provide the legatee with such articles if the state of the assets will allow it. 

(If) A bequeaths to B “my pair of carriage'horsea.” A had no carriage-horses at 
the time of his death The legacy fails 

(7%la is see. 15S of the Succession Act X Of 1865. It applies to Hindus within the 
teTTitoriea mentioned in ate. S7, i.e., fo Hindus formerhj governed by the Hindu ITiIIs Act). 

COMMENTARY. 

The bequest must be described in general terms such as "a horse”, “a 
carriage ” (ill. 1.). In ill. (11.) the description is not general but particular and the 
bequest fails. 


CHAPTER XIX. 

Of Bequests of the Interest or Produce of a Fund. 

172. Where the interest or produce of a fund is bequeathed 
to any person, and the will affords no indication of 
orpredu'eVotfun'""’ intention that the enjoyment of the bequest 
should be of limited duration, the principal as well 
as the interest shall belong to the legatee. 


Illustrations. 

( ( ) A bequeaths to 0 the interest of bis 5 per cent, promissory notes of the Govern, 
ment of India. There is no other clause in the will affecting those securities. Disentitled 
to A's 5 per cent pron]l<sory notes of the Government of Indh. 

( If ) A bequeathe the interest of his 51 per cent promissory notes of the Oovemment 
of India to B for his life, and after bis death to C. O h entitled to the interest of the notes 
during his life, and 0 is entitled to the notes upon B’e destb. 

( III ) A bequeaths to B the rents of hie lands at X. B is entitled to the lands. 

(I^is IS see. 159 of the Saeeession Act X of 1885. It applies to Hindus within the 
territories mentioned in ate. 57. t fo Hindus formertg governed by the Hindu Wills Act). 


COftlMENTARY. 

Bequest of Income of Property Indefinitely.— -A gift of the income of 
property to a person, without limitaiion as to time, is a gift of the capital, where no 
other disposition of capital is made. A devise of the income of land has been held 
in England to pass the fee, Zfannox v, Greener, L. R, I4 Eq. 456, (ill. iiV.), 
But a gift of income to B and C and the survivor of them gives them only life 
interests as there is a contrary intention, Blann r. BeH. 2 De. G. hf. & G. 775. And 
also if the rent or interest is given to the legatee for life, the legatee is not entitled to 
the absolute bequest but takes only a life interest. (Ill 11.}. In ^dm.-(7cncr(}f v. 
Money, 1$ Mad 448, a bequest of the “benefit interest and profit " of the fund was 
held to be a gift of the corpus of the fund. See also, Semangini v. Hobin Chand, 
8 Cal. 788. As to contrary intention see Anandrao v. Adm.’Oeneral, 20 Bom. 450 ; 
5hooX-ffloy V. Monohari, 7 Cal. 269, ll Cal.684. (P. C,). 
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CHAPTER XX. 

Of Bequests of Annuities. 

173. Where an annuity is created by will, the legatee is 
entitled to receive it for his life only, unless a con- 
v?in"A'y«hi"^foV^iife tmry intention appears by the will, notwithstanding 
only unless contrary that the annuity is directed to be paid out of the 
mtption appears by property generally, or that a sura of money is 
bequeathed to be invesled in the purchase of it. 

Illnxtralion* 

(i) A bequeaths lo B 500 rupees a year. B is entitled during bis life to receire the 
annual sum of 500 rupees. 

( li ) A bequeaths to B the sum of 500 rupees monthly. B is entitled during his life 
to receive the sum of 500 rupees every month. 

(fu) A bequcoths an annuity of 500 rupees to D for life, and on B's death to C. B 
is entitled to an annuity of SOO rupees during hU life C, if ho survives B, is entitled to an 
annuity of 500 rupees from B's death until his own death 

(TRi's is teo of the Succession Act X of SS6S. It applies to Hindus within the 
territories mentioned in eee. SI. i. e., to Hindus formerlg governed by the Hindu Wills Act). 


COMMENTARY. 

(See next section ). 

174. Where the will directs that an annuity shall be pro- 
vided for any person out of the proceeds of property, 
Period of vesting of out of property generally, or where money is 
annuity be provided bequeathed to be invested m the purchase of any 
out of annuity for any person, on the testator’s death the 

?M?"S’eeneraiiy. or legacy vests in interest in the legatee, and he is 
where money bequea- entitled at his option to have an annuity purchased 
purciiBse of annuity lor him OF to reccive the money appropriated for 
that purpose by the will. 

Jllttslrattons. 


(») A by his will directs that bis executors ehall, out of his property, purchase an 
annuity of 1,000 rupees for B B is entitled at his option to have an annuity of 1,000 rupees 
for his life purchased for him, or to receive such a sum as will be sufficient for the purchase 
of such an annuity. 

(n) A bequeaths a fund to B for his life, and directs that after B's death, it shall bo 
laid out in the purchase of an annuity forC B and 0 survive the testator. C dies in B's 
lifetime. On B's death the fund belongs to the representative of C. 


(Thts it see. 161 of the Succession Act X of ISOS. It applies to Hindus within the 
fcrn/oriVt menlioncd in see 57,i.e.,toHindu8/ormerly governed by the Hindu Wills Act). 

COMAIENTARY. 

Bequest of Annuities. — An annuity is described as a yearly payment of a 
D fin'tion of “ An- money granted to another in fee. for life, or for 

nniiy.” years, charging the person of the grantor only. (Williamson 

Executors, loth Edn., p. 622). 
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PrimA facie a bequest of an annuity is for life of the legatee only, e. ff., a 
simple gift of an annuity to A, (lOpal^risAna v. Ramnath, 5 Bom. L. R. 729. 
(Ills. t„n., Ml., sec. 173). But where the bequest lizgiftof properly which will 
produce the amount of the annuity, in other words, when the will dedicates the 
corpus of a fund to the purchase of an annuity, the annuity is perpetual, and the 
annuitant is entitled, at his option, to have an annuity purchased for him or to 
receive the money appropriated for that purpose by the will. (See ill. sec. 174). 

To make an annuity created by will perpetual there must be express words in 
the wilt to indicate an intention to that effect The most common indication is a 
direction by the testator to segregate and appropriate a portion of his property, 
from the interest and profits of which the annuity is to be paid. In such a case the 
annuity is said to be perpetual. (Williams on Executors, lOth Edn., pp. 943.947). 
The segregation is a common but not the only mode of indicating an intention to 
make an annuity perpetual, Panchu Gopat v. Kalidas, 24 C. W. N. 592. In Arumu- 
gam v. Ammi Ammal, 1 M. H, C. R. 400, an annuity of Rs. 10 per month was 
directed to be paid to the legatee with the following direction that after the legatee's 
death the executors should continue to pay the same to his descendants from genera* 
tion to generation. It was held that the legatee only took a life interest. 

An annuity given for education and maintenance Is an annuity for life and is 
not limited to minority only, Wilkins v. Jodrell, L. R. 13 Ch. D. 564’; In re Booth, 
Booth, V. Booth, (ifi94), 2 Ch. 282: Soames v, Martin, 10 Sim. 287. In Agnew v. 
ifatthews, 1 M. H. C. R. 17, a testator directed that ” a monthly stipend of Rs. 15 be 
paid to my daughter E for her benefit and Rs. 20 for the beneSt of her two children 
during their minority”, and a similar annuity to his other daughter M. The 
testator further provided that in the event of the demise of any child of the daughters 
Rs. 10 to cease rateably as being the alloifrance for each child : that on each child 
attaining the age of 2 1 the executors should pay to each of them severally the full 
amount of interest accruing from the estate and after their demise the said interest 
was likewise to be given to their heirs in succession. It was held that the daughters 
E and M took the annuities for life, that E and M were entitled to receive during the 
lifetime and minority of their respective children the monthly sum of'Rs. 10 for each 
child, that upon each child attaining majority the payment in respect of such child 
ceased. 

A bequest of an annuity to two persons for their lives will go to the survivor 
for his life, Dag v. Day, Kay, 703 ; IToffatt v. Burnie, l8 Beav. 2II. ’ ' 

175. Where an annuity is bequeathed, but the assets of the 
testator are not sufficient to pay all the legacies 
Abatement 0 annu. gjygjj |jy jjjg jjjg annuity shall abate in the 

same proportion as the . other pecuniary legacies 
given by the will. 

( 162 0 / ikf Succf^Hon Act X of 1865. It apolifs to IhnJus teithin tk» 

terrilonri menfic>n«f in »er. ST.i.e ,fo Jlindui formerly fforerned by the Hindu imit Act), 
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commentary: 

(See next section,) 

176. Where there is a gift of an annuity and a residuary 
' Where iftof an whole of the annuity is to be satisfied 

nuity and residuary before any part of the residue is paid to the resi- 
le firlt^satisfied'*^ duary legatee, and, if necessar}', the capital of the 
testator's estate shall be applied for that purpose. 

(This is see. 163 of the Succession Act X of 1865 . It applies to Hindus within the 
territories mentioned in sec. 67 , t. e.. to Hindus formerly goierned by the Hindu Wills Act}. 

COMMENTARY. 

Abatetnent of Annuities. — Generally speaking, annuities are considered as 
pecuniary legacies. Hence, if the assets of the testator are not sufficient to pay all 
the legacies in full an annuity will abate pro rAta with the other pecuniary legacies. 
But if there is a gift of an annuity and a residuary gift, the annuity takes precedence 
and, if necessary, the capital of the testator's estate shall be applied for that purpose. 
The whole loss falls on the residuary legatee. (Williams on Executors, loth Edn., 
pp. I0S8-109I ). 

If annuities are given as specific gifts of interest in the real estate of the testa- 
tor, e. g., “ An annuity of Rs. $00, out of the rents of my Zamindary of W " (11!. 
v„ see, 142), the annuities wilt not abate with the general legacies. An annuity 
charged on or to be payable out of the personal estate of the testator will not make 
it specific, e. g„ “ an annuity of Rs. 500 from my funded property (ill. ji., sec. 
150), but it will be considered either as a demonstrative legacy or as a general legacy 
and in case of deficiency of assets it will abate pro rdfo ; and the principle will 
equally apply whether the annuity is directed to be paid immediately on the death 
of the testator or at a future period. An annuity charged on the personal estate is a 
general legacy. (Williams on Executors, loth Edn., p. 1096), When a testator 
bequeaths legacies and annuities and then gives the residue of his property after 
payment of his debts and funeral and testamentary expenses, legacies and annuities, 
the annuitants are not entitled as a matter of right to hare the estate converted and a 
sum sufficient to answer the annuity invested in authorized securities j but they 
are entitled to have the annuities sufficiently secured. (Williams on Executors, 
loth Edn., p. 1135). 

' In cases where abatement becomes necessary the annuity ought to be valued 
and the annuitant will be entitled to the amount of the valuation subject to an abate- 
ment in proportion to the abatement of the pecuniary legacies, Wroughton v. 
Colquhoun, I De G, & Sro. 357* 

(As to when the payment of annuities commences see sections 338-340, in/ra,) 
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CHAPTER XXL 

Of Legacies to Creditors and Portioners. 

177. Where a debtor bequeaths a legacy to his creditor, and 
it does not appear from the will that the legacy is 
Creditor j)rim<3/acic meant as a Satisfaction of the debt, the creditor 
shall be entitled to the legacy as well as to the 
amount of the debt. 

(TAts tssec. IbJei/ lAe Sueeesston Act X cf JSes. It applies to Hindus within the 
terntoTies mentioned in see. S 7 , i. e., to Hindus formerlif governed bg the Hindu Wills Act), 

COAIMENTARY. 

Bequest to Creditors.— Where a debtor bequeaths a legacy to a creditor and 
there is nothing on the face of the will to show that the legacy 
Creditor iinmd/acie is meant as a satisfaction of the debt, the creditor is entitled 
entitled to legacy aa , , 

well as debt. to the legacy as well as the debt. 

This IS a departure from the English law where the rule is established by 
_ , . _ Courts of Equity that where a debtor bequeaths to his creditor 

ng 18 aw I ereo ^ ^qual to ot greater than the amount of his debt, it 
shall be presumed, in the absence of any intimation of a contrary intention, that the 
legacy was meant as a satisfaction of the debt. But where the legacy is less than 
the debt it shall not be considered as a satisfaction of the debt. (See Williams on 
Executors, loth Edn., pp. I0tl>l045). In India the doctrine of satisfaction is exploded 
by sec. 177, and the creditor is primd facie entitled both to the legacy as well as the 
debt, Hassonally v. Popatlal, 37 Boro. 211 ; Pestonji v. Framii, 12 Bora. L. R. 
863. 

17S» Where a parent, who is under obligation by contract 
to provide a portion for a child, fails to do so, and 
Child primd /aefe afterwards bequeaths a legacy to the child, and 
well as portion. does not intimate by his will that the legacy is 

meant as a satisfaction of the portion, the child 
shall be entitled to receive the legacy as well as the portion. 

Illustration, 

A, by aiticlea entered into in contemplation of his marriage with B cocenanted that 
be would pay to each of the daughters of the intended marriage a portion of 20,000 rupees on 
her marriage This covenant haring been broken, A bequeathe 20,000 rupees to each of the 
married daughtera of himself and C. The legatees are entitled to the benefit of this bequest 
in addition to their portions. 

(This is lee. les of the Succession Act X of iSSS. It applies to Hindus teilhin the 
territories mentioned in see. S 7 , i. Sh to Hindus formerlif governed bp the Hindu mils Act), 

CO-IIMONTARY. 

Bequest to Portioners.— A portion is a part of a person’s estate which is 
given or left to a child or person to whom another stands in 
loco parentis. The word is specially applied to payments 
made to younger children out of funds comprised in their 
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parents’ marriage settlement and in pursuance of the trust thereof. Sec. 178 is also 
a departure from the English law where the rule has been established that where a 
parent is under obligation by articles or settlement to provide 
dlfferent!*^**^ portions for his children, and he afterwards makes a provision 

by will for them, such testamentary provision shall primd 
facie be presumed to be a satisfaction or performance of the obligation whether the 
bequest is greater than, equal to, or less than the amounts of the portions. It will 
be considered satisfaction of the obligation either in full or in part according to 
circumstances, see Jagjivandas v. Brijdas, 7 Bom. L. R. 299, 

No adempHon by ^ 179, No bequest shall be wholly or partially 

subsequent provision adeemed by a subsequent provision made by settle- 
for legatee. ment or Otherwise for the legatee. 

lllutlrations. 

( t ) A bequeaths 20,000 rupees to his son B. He afterwards gives to B the sum of 

20.000 rupees. The legacy is not thereby adeemed. 

( u ) A bequeaths 40,000 rupees to 6, bis orphan niece, whom he had brought up from 
her infancy. Afterwards, on the occasion of O'e marriage, A settles upon her the sum of 

30.000 rupees. The legacy is cot thereby diminished. 

{This it tee, JS 6 of the Sueeestion Act X of JS$ 6 . It applies to Hindus vithin the 
territories mentioned in tee, S 7 , t. e., to Hindus formerlif governed hg the Hindu Wills Act), 


COMMENTARY. 


Where a father bequeaths a legacy to a child and afterwards advances or settles 
a portion for that child, the legacy is not thereby adeemed. ( See illustrations to 
this section }. 


Under the English law in such a case the legacy is adeemed. There the rule is 
that where a father gives a legacy to a child it must be under- 
• ° porfiOB, although not so described in the will, and 

if the father afterwards advances a portion for that child, as 
upon marriage, it will be a complete ademption of the legacy, whether the advance- 
ment is greater than, equal to, or less than, the amount of the legacy. If the 
advancement is less, it will operate as an ademption pro tanto, Pym v. Lockyer, 5 
M. & Cr. 29. 


In construing wills of Hindus the rule of double portion may well be borne in 
mind as a principle of equity, justice, and good conscience in ascertaining the inten- 
tion of the testator. In Jugjivandas v. Brijdas, 7 Bom. L. R. 299, the testator 
directed his executors to set apart Rs. 2.000 in favour of his son’s daughter Nalhi 
and the next day he made an entry in his account books crediting Rs. 2,000 to the 
account of Nathi. It was held that the two gifts were different and the legatee was 
entitled to both. The doctrine of advancement has no place under this Act, 
Lakshmitthy. JTofhandoramo.agC.W.N.ioia (P, C.) ;27Bom.L.R. 1076(P.C.). 
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CHAPTER XXII. 

Of Election. 

180 . Where a person, by his will, professes to dispose of 
something which he has no right to dispose of; the 
Circumsiances m person to whom the thing belongs shall elect either 
place to conhrm such disposition or to dissent from it, 

and in the latter case, he shall give up any benehts 
which may have been provided for him by the will. 

(7^is is sec. 167 of the Succession Act X of IS6S. It applies to Hindus within the 
territories mentioned tn aee 57, i. e.. >0 Hindus /omerly r;otsmed ITte Hindu TTills Act). 


COMMENTARY, 
(See sec. 182.) 


181 . An interest relinquished io the circumstances stated 
in section 180 shall devolve as if it had not been 
Devolution of inte- disposed of by the will in favour of the legatee, 
owner.’ *°'*'^'* ’ ^ subject, nevertheless, to the charge of making 

good to the disappointed legatee the amount or 
value of the gift attempted to be given to him by the will. 

(This is eec. t6So/ the Succession Act X Of JS6S. It appttes to Hindus within the 
temtories tnenUoned in see. 67. i. to Hindu* /omer/i^ !7erefn«d bff the Hindu iPillt Act). 


COMMENTARY. 

(See sec. 182.) 

182 . The provisions of sections 180 and 
Teetstor’a belief as igj apply whether the testator does or does not 
immaterial. ** believe that which he professes to dispose of by 
his will to be his own. 

Illustrattons. 

(t) The farm of Sultanpur wt* the property of C. Abec^ueathed it to B, giving a 
legacy of 1,000 rupees to C. C has elected to retain hie firm of Sultanpur which U worth 
800 rupees. C forfeits bis legacy of 1,000 rupees, of which 800 rupees goes to B, and the 
remaining 200 rupees falls into the residuary bequest, or devolves according to the rules of 
Intestate succession, as the case may be 

(ii) A bequeaths an estate to B In case B'a elder brother ( who is married and has 
children) shall leave no Issue living at his death. A also bequeaths to C a jewel, which 
belongs to O. B must elect to give up the jewel or to loss the estate. 

( ill ) A bequeaths to B 1,000 rupees, and to C an estate which will, under a settle* 
nent, l^long to B If bit elder brother ( who la married and has children ) shall leave no issue 
living at his death. B mutt elect to give up the estate or to lose the legacy. 

( ir ) A. a person of the age of IS, domiciled In British India but owning real propert 
In England, tv which C Is beir-atdaw, bequeaths a legacy to C and. subject thereto, d 
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and bequeaths to B “ all my property whataoerer and wheresoever,*' and dies under 21. The 
real property in England does not pass by the will. C may claim his legacy without giving 
up the real property in England. 

{This is sec J 60 of the Succession Act X of 1865 . Jt applies to Hindus icitkin the 
territories mentioned in see. 57 , t, e., to Hindus formerly governed by the Hindu Wills Act, 
It corresponds to sec. 85 of the Transfer of Properly Act). 


COMMENTARY. 


Circumstances in which Election takes place. — A case for election arises 
where a man by his will professes to dispose of something which belongs to another 
and which he has no right to dispose of and by the same will he confers on that other 
some property belonging to himself. In such a case the person to whom the thing 
belongs has to elect, that is to say, he has either to confirm such disposition or to 
dissent from it; so that if he confirms the disposition he takes the benefit given to 
him by the testator and gives up the thing belonging to him which the testator has 
attempted to dispose of in another's favour. If, ^however, he wishes to keep the 
thing belonging to him, he must give up the benefit provided for him by the will. 
He will not be permitted to keep his own thing and enjoy at the same time the fruits 
of the devise or bequest made in his favour. For example, the farm of Sultanpur is 
the property of C and is worth Rs. 8oo. A by his will bequeaths the farm to B and 
by the same will gives Rs. i.OOO to C. C must elect either to retain the farm or to 
take Rs. I.OOO. If C elects to retain the farm he forfeits Rs. r,000, out of which 
Rs. 800 must be paid to B the disappointed devisee and Rs. 200 will fall into the 
residue, or will devolve according to the rules of intestate succession as the cate 
may be. But if C elects to take the legacy of Rs. i,000 he must confirm the devise 
of the farm to B. 


The rule is that if the person whose property is attempted to be disposed of, 
confirms the disposition, then he takes the benefit conferred on him by the will and 
he relinquishes his own property in favour of the person mentioned in the will. On 
the other hand, if he dissents from the disposition, he shall give up the benefit pro* 
Vided for him by the will, and the interest so relinquished shall devolve as if it had 
not been disposed of by the will subject to the charge of compensating the disap- 
pointed legatee the amount or value of the gift attempted to be given to him by the 
will, Pitman v. Crum Ewing, A.C. 2 i 7 iJ)ouglas Memies v. Umphelbjj, 

(1908) A. C. 224. 


The principle of the doctrine of election is that “he who accepts a benefit 
under an instrument must adopt the whole of it giving full effect to its provisions 
and renouncing every right inconsistent with it.” In other words a person cannot 
accept and reject, or take under and against, the same instrument. 

The /oundalion of the doctrine of elation is the intention of the testator, an 
Th f d f nand ^'®P®sition, Is frustrat- 

tho characteristic of ed by the failure of any part, that is to say, there is a duality 
the doctrine of elec- of gifts, or of purported gifts,— one of the gifts being to A of 
the testator’s own property, and the other of them being to B of 
the property of A ; and its characteristie is that by an equitable arrangement effect 
is given to the whole instrument. 

The only requisite is that there must be a clear intention to dispose of property 
belonging to the person whom it is attempted to put to bis 
doctrine of auction!^* election ; but it is not necessary to prove that the testator did 
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aware that it was not his own. The gist of the rule of election is that the testator 
gives to one what belongs not to himself but to another, to whom he gives some 
estate of hts own upon the impUed condition that the other shall part with his own 
estate or not take the bounty. It follows, therefore, that the rule is only applicable 
as between a gift under a will and a claim dehors the will and adverse to it and not 
as between one clause in a will and another clause in the same will. And the pro* 
petty dehors the will must be such that the person taking under the will can 
give it up, otherwise no case of election arises. ( Williams on Executors, loth Edn., 
p, 1183). 

Of course, in order that election may exist, it is necessary that the testator 
should have a decided interest in the property bequeathed by him. The doctrine 
has no application where the testator bequeaths no property of his own, Bristow v. 
TTard, 2 Vcs. 336; TTAtsricr v. TTeftster, 2 Ves. 367. 

The doctrine of election is applicable to interests immediate, remote, contin- 
gent, of value, or not of value. (&e ills, it., & Hi., sec. 182), and also to every 
species of property moveable or immoveable. There is no distinction for (he pur- 
poses of election between a specific legatee and a residuary legatee, or between 
legatees and next-of-kin of the testator. Cooper v. Cooper, L. R. 6 Ch. App. 19, 
7 H. L. 53. 

The doctrine of election is not applicable when the bequest is invalid on 
account of incapacity to bequeath by reason of infancy, insanity, etc. (III. 
sec. 182). 

Election may be either express or implied. If a testator provide in Ws will for 
a legacy of Rs. 10.000 or an annuity of Rs. 1,000 at the legatee’s election, it is clear 
that the legatee would be compelled to elect, for he cannot have both. This is an 
instance of an express election which the sections do not deal with. The principle 
is too obvious to require legislaltve sanction. The sections treat of impUed or 
constructive election. In order to raise a case of election under these sections it is 
essential that the testator gives wfiaf belongs to another and over which he has no 
power of disposition and he gives to that other some estate of his own upon implied 
condition that the other shall part with his own estate or not take the bounty, 
(Gout’s Law of Transfer, 3rd Edo., Vol. I., p. 312). 

Difference between the English and Indian .Law of Election.*— (I) 
According to recent decisions in England it has been settled that a legatee by 
electing against the will does not incur a forfeiture of the benefit conferred on him, 
but IS merely bound to make compensofjon out of it to the person disappointed by 
bis election. Under Ibis Act the rule is that the refractory legatee forfeits the 
legacy. 

(2) There is no time fixed by law for making an election in England as is 
under sec. 176 of this Act. 

Hindu Law and Election.— Secs. 167-177 apply to Hindus governed by the 
Hindu Wills Act. The doctrine will also in generality of cases be applied to Hindus, 
See v. RonrAoddns, 14 Bom. 4J8; Pramnda v. Lakhi, 12 Cal. Co. 
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Bequest for mau'e 
benefit how regarded 
for purpose of election 


183. A bequest for a person’s benefit is, 
for the purpose of election, the same thing as a 
bequest made to himself. 


The farm of Eultanpur Ehurd being the property of B, A bequeathed it to C ; and 
bequeathed another farm called Snltanpur Bators to his own executors with a direction that 
it should bo sold and the proceeds applied in payment of B’s debts. B inuat elect whether he 
will abide by the will, or keep his farm of Sultanpur Kburd in opposition to it. 

(T?iis I# sec 170 of the Succession Act X of ISHS. It applies to Hindus uithin the 
iemlories mentioned in see. S7 , ». e , fe> Hindus fomerty governed by the Hindu Wills Act), 

, 184. A person taking no benefit frectly 
benefit indirectly not under a \7ill, but denving a benefit under it indi- 
put to election. rectly, is not put to his election. 


i//usfrntion. 

The lands of Sultanpur are settled npon C for life, and after bis death upon D, his 
only child. A bequeaths the lands of Snltanpur to B, and 1,000 rupees to C. C dies intestate 
ahortly after the testator, and without having made any election. D takes out adminisira* 
tioo to C, and as administrator elects on behalf of Cs estate to take under the will. In that 
capacity be receires the legacy of 1,000 ropees and accounts to B for the rents of the lands 
of Sultanpur which accrued after the death of the testator and before the death of C. In his 
indiridual character he retains the lands of Sultsopur in opposition to the will. 

[Thisis see IT! of the Sueeesrion Act X of 1805 It applies to Hindus leithin the 
ferrffor/es mentioned in sec 47, t.e.. to Hindus formerly governed by the Hindu With Act), 


COMMENTAl^Y. 

A bequest for a man's benefit, e. 17., a bequest to trustees upon trust for bis 
benefit is for the purpose of election the same as a bequest to himself. But the case 
of election arises only when the legatee is directly benefited by the will. If he 
derives a benefit indirectly he is not put to his election. For example, a testator 
bequeaths property belonging to C to B. and to D he gives a legacy of Rs. i.ooo. 
He does not give anything to C. D afterwards purchases the property from C D 
will not be put to his election, In re Lord Chesham, Cavendish v. Dacre, 31 C. D. 
466, 477. 


185. A person who in his individual capa- 
city takes a benefit under a will may, in another 
character, elect to take in opposition to the will. 

Illustration. 

The estate of Sultanpur {9 eetlled upon A for life, and after his death, upon B A 
leaves the estate of Sultanpur to O, and 2,000 rupees to B, and 1,000 rupees toC, who is B'a 
only child. B dies Intestate, shortly after the testator, without having made an election. 
C takes out administration to B. and as administrator elects to keep the estate of Sultanpur 
in opposition to the will, and to relinqubh the legacy of 2,000 rupees. C may do this, and yet 
claim his legacy of 1,000 rupees under the wilL 

{This is sec. 17S, Clause { t\ of the Succession Act X of 18C5. It applies to Hindus 
vithin the terrilories mentioned in see, ST, /.e« to Hindus formerly governed by the Hindu 
Wills Act ). 


Person taking in in- 
dividual capacity un- 
der will may In other 
character elect to 
take in ornosition. 
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lS 6 t Notwithstanding anything contained in sections 180 
to 185 , where a particular gift is expressed in the 
Eiceptionto profi- Jign of something belonging to the 

tions. legatee which is also in terms disposed of by the 

will, then, if the legatee claims that thing, he must 
relinquish the particular gift, but he is not bound to relinquish any 
other benefit given to him by the will. 

Illuifrntion. 

llndrr A's msrrIiRf‘-*f‘tllcsini‘nt hw wifo is catitloil, if slia siirxiros liicu, to tha enjoy- 
ment of the estntn of SiiUanpur ilnnne tier lifo A hy hi« willlie'iuaaths to hit wifn an 
annuity of 200 rupees diirin;; her life, in li«u of her interest in the o^tato of Sultanpur, 
which estate ho bequeaths to hts ran lie aUo (tiros his wifo a legsey of 1,000 rupees. The 
widow elects to take what she is entitled to under tho settlement. She is bound to relinquish 
the annuity but Qot the legacy of 1,000 rupees 

I 7^19 ia see. 17S, Claute ( f ), o/ the Siiccesaion Act X of J8GS. It appliet to Hindus 
within the ierritoriea mentioned in see r,7.i.e., tn Hindus formerly governed hy the Hindu 
inilii yief |. 

COMMENTARY. 

A person who in his tndividual capacity takes a benefit under the will may in 
another character, e. g., as an executor or as an administrator, elect to take in oppo* 
sltlon to the will. (See illustration to sec. 185). 

But this rule is subject to an exception that where a particular gift is expressed 
to be in lieu of something belonging to the legatee which Is also disposed of by will, 
the legatee must be put to election, Pramada v. Lakhi, 12 Cal. 60. ' ; 

187* Acceptance of a benefit given by a will constitutes an 
. election by the legatee to take under the will, if 
benefit" (riven'’by°'wiii lie had knowledge of his right to elect and of 
constitutes election to (hose circumstanccs which would influence the 

take under will .r ti • t • 1 

judgment of a reasonable man in making an elec- 
tion, or if lie waives inquiry into the circumstances. 

niuMratinnx. 

( » ) A is ilto owner of nn estate cilled Sultanpur Khurd, and hss a Ufa interest in 
nnolher estate called SuUanpur'Buzurg to which upon his death his son B will bo absolutely- 
entitled. The will of A Kixes the estate of Sultanpur Khurd to B, and the estate of 
Sultanpur Buzurg, to C. B, in ignorance of bis own right to the estate of Sultanpur Buzurg, 
allows C to take possession of it, and enters into possession of the estate of Sultsnpur 
Khurd B has not confirmed thebeqnest of estate of Sultanpur Buzurg to C. * 

(fi) D. the eldest son of A. is the possessor of an estate called Sultanpur. A be- 
queaths Sultsnpur to C, and to B the residua of A'a property. B haring been Informed by 
A's executors that the residue will amount to 5.009 rupees, allows C to take possession of 
Sultanpur. Tie afterwards discorera that the residue does not amount to more than 500 
rupees. B has not confirmed the bequest of the estate of Sultaopur to C. 

{This is see. of the Sueeettion Act X of JSSS. It applies to fHniut teithin the 
.territories nrnihned in see C7,i. e., to Hindus fornerly governed bf tht Hindu lyills Aet). 

2 $ ■ - 
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COMMENTARY. 

(See next section). 

188. (I) Such knowledge or waiver of inquir)* shall, in 

„ , . the absence of evidence to the contrary be presu- 

which knowledge nr med if the legatee has enjoyed for two years the 
wairer 13 presumed or benefits provided for him bv the will without doinir 

inferred. , . ... 

any act to express dissent. 

( 2 ) Such knowledge or waiver of inquiry may be inferred 
from any act of the legatee which renders it impossible to place the 
persons interested in the subject-matter of the bequest in the same 
condition as if such act had not been done. 

lUusIration. 

A bequeaths to B an cstale to which C 13 entitled, and to C a coal-niine. C takes 
possession of the mine and exhausts U. H® has thereby confirmed the bequest of the 
estate to B. 

|Cfauje(J)o/ ths stetion is scf. 1 nnd Clause { C ) is ser. of the Sueets'io^ 
AetXof iSGS. It applies to Jfindus m/httt the territories rirnfipnccf in see. S7,f e.to 
Hindiisforrserly porcr/ied ty <Ac Hindu ITiWs Acfb 

COMMENTARY. 

Election by Conduct,— Acceptance of the benefit giren by the will consti- 
tutes election in the following cases:— 

(а) If he has knowledge of his right to elect and of those circumstances 
which would influence the judgment of a reasonable man, or 

(б) If he waives inquiry into the circumstances. 

In order to establish a case of election by conduct, it must be shown that the 
person bound to elect had full knowledge of his rights and acted with an 
intention to elect. No person is bound to elect without a clear knowledge of 
the funds, Whistler v Webster. 2 Ves. 37O; Indubala v. H/dnmatha. 41 C. L. J. 258. 
When a party has notice that he is bound to elect to take under or against a will and 
deals with the propert)* given to him by the will as his own, that is a clear deliberate 
act of election to take the property so given to him. To constitute a binding 
election the person must have (*) knowledge of his right to elect, (11) knowledge of 
the values of the different properties and his own rights in respect of them, and (in) 
an- intention to elect. If a parly acts in Ignorance or through a bona/ide mistake 
that will not amount to election. (111. i., sec. 187), 

Waiver of Inquiry.— A waiver of election has in law the same result as if the 
election had been made and true facts ascertained. 

EnJoyraentforTwo Years.— If the legatee enjoj-s the benefit provided for 
him by the will without expressing any di<sent for two jears, acceptance will be 
presumed. This is only a presumption throwing the onus on the legatee of proving 
that he did not elect, which may be rebutted by the legatee. 
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Election when parties cannot be restored to iSlsfuf Election 
may be inferred when the legatee by his ads renders it impossible to restore the 
person interested in the subject matter to the same situation, as if such act had not 
been done. (See ill. sec. 188). 

189. If the legatee does not, within one year after the 
death of the testator, signify to the testator’s 
When testator's ro- representatives his intefltion to confirm or to dissent 
u^on Ugat7e toeiect from the Will, the representatives shall, upon the 
e.xpiration of that period, require him to make his 
election ; and, if he does not comply with such requisition within a 
reasonable time after he has received it, he shall be deemed to have 
elected to confirm the will. 

(This is see. 176 of the Succession Act X of ISSS. It applies to JUndua uitkin the 
territories mentioned tn see. S?. t.c ^ to Hindus forinerhj tjoverned by the Hindu Wills Act). 

COMAIENTARY. 

No time is fixed for making election according to English law. 

Po.ipon.m,ni of , 190- ^ I” of election shall 

election m case of be postponed until the disability ceases, or until the 
disability election is made by some competent authority. 

(7Ais ts sec 177 of the Successton Act X of 1$6S. It applies to Hindus within the 
territories mentioned tn sec. 61, 1. e., to Hindus formerly governed by the Hindu Wills Act). 


CHAPTER XXHI. 

01 QKts in Contemplation of Death. 

Property tranbfer* 191. (I) A man may dispose, by gift made 

m codempiation^of Contemplation of death, of any moveable pro- 
death perty which he could dispose of by will. 

( 2 ) A gift is said to be made in contemplation of death where 
a man, who is ill and expects to die shortly of his illness, delivers to 
another the possession of any moveable property to keep as a gift in 
case the donor shall die of tW illness. 

( 3 ) Such a gift may be resumed by the giver ; and shall not 
take effect if he recovers from the illness during which it was made ; 
nor if he survives the person to whom it was made. 

Iltuslrahons. 

( I ) A, bems ilb and in ezp«clation of death, delivers to 11, to be retained by him iu 
case of A'a death,— 
a leatch: 

a bond crinted by C to A: 
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: V 3 bank-note : 

a promissory note of the GoTernment of India endorsed in blank ; 
a bill of exchange endorsed to blank : 
certain mortgage-deeds. 

A dies of the illness during which he delivered these articles. 

B is entitled to— 
the watch : 

the debt secured by G's bond : 
the bank-note . 

the promissory note of the Government of India : 
the bill of exchange : 

the money secured by tba mortgage-deeds. 

( (I ) At being illi and in expectation of death, delivers to B the key of a trunk or the 
key of a warehouse in which goods of bulk belonging to A are deposited, with the intention 
of giving him the control over the (.ontents of the tninkt or over the deposited goods, and 
desires him to keep them in case of A’s death. A dies of the illness during which he 
delivered these articles. B is entitled to the trunk and its contents or to A's goods of bulk in 
the warehouse. 

( iii ) At being ill, and in expectation of death, puts aside certain articles in separate 
parcels and marks upon the parcels respectively the names of 6 and C. The parcels are not 
delivered during the life of A. A dies of the illnees during which he set aside the parcels. 
B and C are set entitled to the contents of the parcels. 

( TOi's U sec lls 0/ the Suecesahn Act X of JSS 5 . It opptiea to Hindus vithin the 
territories mentioned fnsec. J 7 , f. e, fo Hindus formerln povernei hy the Hindu lydls Act). 

COMMENTARY. 

Requisites of a constitute a valid donafio morfis causa 

valid donatio mortis under this Act, the following requisttes must be complied 
cauad. 

(1) The property must be mopcable and such as the donor could dispose of 
by will. 

(2) The gift must be by a man who is in e.xpectatton of death. A gift made 
in contemplation of suicide is not a valid donatio mortis causa, Agneto v. Belfast 
Banliing Co., (1896) 2 Ir. R. 204. 

• (3) ‘It must be conditioned to take effect only on the death of the donor by 

bis existing disorder. The death of the donor roust ensue. It does not take effect 
if the donor recovers from the illness, nor if be survives the donee. 

(4) There must be delivery of the subject of donation. The decease should 
at the time of the delivery not only part with the possession but also with the 
dominion over the subject of the gift, Seddell v. Dohree, 10 Sim. 244. 

A donatio mortis causa may be made orally or in writing with or without 
registration. But delivery is absolutely essential. 

What property may form the subject of a HondiiO Motiis CAllfS.— Any 
moveable property which a man may dispose of by will may be disposed of by a gift 
morfis causa. Under this Act there is no provision for a donafio mortis causa of 
immoveable property. - * -• 



S. 191] 


THE INDIAN SUCCESSION ACT. 


221 


Section igi is wider than the English law as regards moveable things that may 
form the subject of a valid donalio mortis causa. A watch, a bond, a bank note, a 
promissory note, a mortgage deed, etc., can all be subj'ect of a valid donatio mortis 
causa under the Act. (See illustrations). A policy of insurance may be the 
subject of a gift of this nature, Witt v. ilmis, I Best & Sra. 109. The delivery of a 
Post Office Savings Bank deposit book may constitute a good donatio mortis causa 
of the balance standing to the credit of the depositor, Rc Weston. (1902) 1 Ch. 680 ; 
Re Andrews, (1902) 2 Ch. 394. A cheque drawn by the donor may be a valid 
donatio mortis causa, hut it must be paid before the donor’s death, ffewitt v. Kaye, 
L. R. 6 Eq. 19S. Unendorsed negotiable instruments payable to order may be the 
subject of a donatio mortis causa, Veal v. Veal, 27 Bcav. 30J. 

Htfect of Recovery of the Donor from the Illness.— If the donor recovers 
from the illness during which the donatio mortis causa was made, or if the donee 
docs not survive the donor, the gift docs not take effect. 

How a SomtiO Jiotiis C&US 2 Differs from a Legacy.— A donafto mortis 
causa differs from a legacy in these respects: — 

(1) Probate in respect of it is unnecessary, for such a gift takes effect from 
the date of the delivery. 

(2) No assent or other act on the part of the executor is necessary to perfect 
the title of the donee. 

How it differs from a gift /stfiTirp.? and resembles a legacy.— (t) It 
is ambulatory, Incomplete, and revocable during the testator’s lifetime. . 

(2) It is liable to the duties imposed on legacies. 

(3) It is liable for payment of the debts of the testator upon deficiency of 
. assets. 

(See Williams on Executors, loth Edn., pp. 590^01). 

Donitio MotiiS Csusi according to Mahomedon Law.— Such gifts arc 
known to Mahomedan law, Fatima Bibi v. Sheikh Ahmed Baksh, 33 Cal. 271 (P. C.) 
Gifta made by a Mahomedan during Afare-ul-Maut or death-illness cannot take 
effect beyond a third of the surplus of his estate after payment of funeral expenses 
and debts, unless the heirs give their consent after the death of ibc donor to the 
excess taking effect. 

Such a gift if made to an heir is not valid unless the other heirs consent thereto 
after the donor's death. 

Delivery of possession is essential to constitute a valid gift Jdart^uUMaut. 

If a gift is made by a Mahomedan during Marz-uUlIaut of the whole of his 
property and if the donor subsequently recovers from the illness, the gift will take 
efect to the extent of the whole. Not so under the Succession Act where, if the 
donor recovers, the gift does rot lake effect. 


.3rar;-til.3fau( is a malady which induces an apprehension of death m the 
Definition person suffering from it and which eventually results la 

death. As for the requisites of a Afars-vl^Vaut see R 
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V. Sherbanoo, 31 Bom. Sarabai v. Rabiabai, 30 Bom. 537; Faltna v. Ahmad , 31 
Cal, 319; Jbrakin v. Saiboo, 35 Cal. I ( P. C. ), ( Mulla’s Mahomedan Law, 
Cb. VIII ). 

Sosstio MoTiis CiUSi acoordlng to Hindu Law.— Donatio Mortis Causi 
is also recognised in Hindu Law, (Bhasker v. Sarasvatibai, 17 Bom. 4S6). Hindu 
law makes no distinctiou betweeo an ordinary gift and a gift in contemplation 
of death. Tbe requisites are, a giving either orally or in writing with the intention of 
passing the property accompanied by actual delh’eiy and the acceptance by the donee 
in the lifetime of the donor, Visatatchmt v. Subbu, 6 M. H. C. R. 270. 

ExanpU^ 

(1) ksisg confined to fixe bed gare to B a hood fur £1,3'J0 two days before his death 
saying, '* There, take that, and keep it ■■ This is j yahd donafio norlts eausi, Gardiner 
>. Parker, 3 Madd 185 

(2) A being in a declining etate of health delivered to B a locked cash-box and told 
B to go at his death to his son for the key. The box was twice deliv'ered to A by Lis desire 
and he delivered it again to B and it remained with B W’hen A died B broke it open and 
found therein a cherine for X300 endorsed on B's came This is sot a valid donatio morUs 
couesi for there was no proper delivery of the box. Reddell v. Dohree, 10 EioL 3'14. 

(3) A, eboitly before his death, gave to his wife two bills of exchange which were 
payable to hicoself or order . they did not fall due until after his death, and they bad not been 
endorsed by hiB. Held, there had been a valid donatio mortis causa of the bills. Rt Mead 
15 C. D 651 . a cheque payable to the donor or order ssd gives by tbe donor m hu last illness 
stands on the same footing, Clement v Cheesman. 27 C. D 631 

(4) A being eick and in expectation of death delivered to B certain mortgage deeds. 

A subsequently died ot the lUnessr Held, good donofio mortis causa, v, Hicks, 1 Bligb, 

N.6,4dS (HI. f.MC.191) 

(5) A being on his death-bed delivers (o his wile a cheque. The cheque is cot 
presented to tbe bank before A'a death This 19 not a good donatio mortis causa of the 
cheque to the wife ^eiriff v. ^aye, L, R.6 Eq 198. Mere delivery of the cheque which is 
not. paid in the donor's lifetime does not constitute a donatio mortis causa , it is the payment 
which constitutes the neceesary delivery 

(6) A gives to B a cheque which is presented without delay and the bankers had 
euficlent assets of A but refused payment because they doubted the eignature and the next 
day A died, the cheque not having been paid. Held, the gift «'aB valid, Bromleg v. Brurton 
L. B. 6 Eq. 275. 

PART vn. 

Protection of Propert}' of deceased. 

Jniroduciiov. 

This Part reproduces The Succession (Property Protection) Act No. XIX of 
1841. The object of this Part is to provide a summary procedure for the protection 
of property in cases of dispute as to succession. It is in the nature of an interlocu- 
tory proceeding asking the Court to determine who has the right to possession 
pending tbe finaJ determination of the right of tbe parties in a regular suit 
Mahmadhhai v. Bat Sdvabai, 26 Bom. L. R. 145. In 8aio Koer v. Qopal, 34 Cal. 9*9 
it held that Act XIX of 184I had no application when tbe property passed by 
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survivorship. But if the dispute related to an undivided share in the estate it was 
held in Oopi Kri$hnn v, Raj Krishna, 12 C. L. J. 8 that the Act applied. The 
jurisdiction is only given to the District Judge (sec. 192) and not to a Subordinate 
Judge and the procedure is by way of application which application must be made 
within six months of the death of the person whose estate is in question (sec, 205), 
In the above quoted case of Mahmndbhni v B'li Havabai, 26 Bom. L. R. 145 the 
present Chief Justice of the Bombay High Court deprecated the practice of pro- 
ceeding under Act XIX of 1841, “ It is no longer expedient that the Court should 

entertain proceedings under this Act When the parties claim'the estate of a 

deceased person the proper course is to file an administration suit and apply for 
appointment of receiver”. 

The condition essential for invoking the provisions of this part is that the 
applicant must show that he has an interest in the estate of the deceased (sec. 192). 
A summary order made under this part is not a partition of the property, Bhugwan- 
(leen v. Afyna Baee, It M. I. A 487. The decision of the District Judge shall be 
final (sec. 209), Oajadhar v. Afegha, 44 All. 546. But the party aggrieved shall 
have his ordinary remedy of establishing his title to the property in the ordinary 
way by instituting a suit (sec. 208). 

.Appointment of Curator. 

The necessary conditions before a Curator is appointed under this part are : (I) 
that the applicant must show that he has an interest in the property ; (2) that there 
IS danger of misappropriation or waste of the property ; (3) that the applicant will be 
materially prejudiced if left to the ordinary remedy of n suit and (4) that the 
application is iona fide, (sec. 193). All these conditions must be fulfilled before 
,1 Curator can be appointed. 

Powers nnd duties of Curator.— He shall have power to take possession of 
the property, to manage the property, to recover debts and rents and to file and 
defend suits. The order of appointment must expressly state that the Curator is 
empowered to recover debts and rents (sec. 200). He must give security and render 
faithful account of his management. He shall be subject to all the orders of the 
District Judge. All payments made to the Cur.Mor shall be valid and will discharge 
the person paying the same (sec. 197, Cl. 1). 

Where, however, a succession certificate or probate, or letters are granted, the 
Curator shall not have authority to exercise any power belonging to the holder of 
the certificate or to the executor or administrator (sec. 197 Cl. l). 

192 * ( I ) If any person dies leaving property, moveable or 
immoveable, any person claiming a right by succcs- 
to ooS' poitioH tliercof, may make 
property of deceased application to the Uistrict Judge of the district 
tnav apply for r^ef ^vlicrc anv part of the propcitv is found or situatc 
aesvon lor rciicf. Cither after actual possession has been 

taken by another person, or when forcible means 
of selling possession arc apprehended. 
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' ( 3 ) Any agent, relative or near friend, or the Court of Wards 

in cases within their cognizance, may, in the event of any minor, or 
any disqualified or absent person being entitled by succession to 
such property as aforesaid, make the like application for relief. 

I Tint itsrc, 1 ^ 2 of the f^urertttan {Propertu Protrchnn ) Art XIX of /?// }. 

COMMENTARV. 

This P.nrt is general and .applies to all the subjects in Rritish India. The 
preamble to the Act XIX nf 1841 is as follows:— 

“ Whereas much inconvenience has been experienced where persons have died 
possessed of moveable .and immoveable property, and the same has been taken upon 
pretended claims of right by gift or succession; the clifiiculty of .ascertaining the 
precise nature of the moveable property in such cases, the opportunities for 
misappropriating such property and also the profits of real property, the delays of a 
regular suit when vexatiously protracted, and the inability of heirs when out of 
possession to prosecute their rights, affording strong temptation for the employment 
of force or fraud in order to obtain possession • and whereas, from the above causes, 
the circumstance of actual possession, when taken upon a succession, does not aflbrd 
an indication of rightful title equal to that of a decision by a Judge after hearing all 
parties in a summary suit, though such summary suit may not be sufficient to 
prevent a party removed from possession thereby from instituting a regular suit: 
and whereas such summary' suit, though it will take away many of the temptations 
which exist for assuming wrongful possession upon a succession, will be too tardy a 
remedy for obviating them all, especially as regards moveable property: .ind 
whereas it may be expedient, prior to the determination of the summary suit, to 
appoint a curator to take charge of properly upon a succession, where there is reason 
to apprehend danger of misappropriation, waste, or neglect, and where such appoint* 
ment will, in the opinion of the authority making the same, be beneficial under all 
the circumstances of the case : and whereas it will be very inconvenient to interfere 
with successions to estates by the appointment of curators, or by summary suits, 
unless satisfactory grounds for such proceedings shall appear, and unless such 
proceedings shall be required by or on the behalf of parties giving satisfactory proof 
that they are likely to be materially prejudiced if left to the ordinary remedy of a 
regular suit." 

This part has no application when property passes by survivorship, Sato Koer 
V. Oopal. 34 Cal. 929 ; but it would apply if the claim is to an undivided share in the 
estate, Qopi Krishna v. Raj Krishna. 12 C. L. J. 8. 

193. The District Judge to whom such application is made 
shall, in the first place, e.xamine the applicant on 
make such further inquir)-, if any, as 
he thinks necessary as to whether theie is sufficient 
oround for believing that the party in possession or taking forcible 
^eans for seizing possession has no lawful title, and that the appli- 
cant, or the person on whose behalf he applies, is really entitled and 
is likely to be materially prejudiced if left to the ordinary remedy of 
a suit, and that the applic.ition is made ^oun fide. 

I TA»« is sec. 3 of the Succestton {Property ProtectiOTi) Act XIX of 184!]. 
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COMMENTARY, 


This sectioa contemplates an inquiry into two points whether the 

opposite party has lawful title and secondly whether the applicant is really entitled, 
whether his application is fiona /lefe and whether be is likely to be materially pre* 
judiced if left to a regular suit, Pkul Chand v. Kiahmish, It C, L. J. S 2 I ; 
Kothandarama v. Jdgatkambal, (I923) M. W, N. 74; Bhimappav. Khanappa, 2 i 
Bom. I15. 

194. If the District Judge is satisfied that there is sufficient 
Procedure ground for believing as aforesaid but not otherwise, 
roce lire summon the party complained of, and give 

notice of vacant or disturbed possession by publication, and, .after 
the expiration of a reasonable time, shall determine summarily the 
right to possession ( subject to a suit as hereinafter provided ) and 
shall deliver possession accordingly : ' 

Provided that the Judge shall have the power to appoint an 
officer who shall take an inventory of effects, and seal or otherwise 
secure the same, upon being applied to for the purpose, without delay, 
whether he shall have concluded the inquiry necessary for summoning 
the party complained of or not. . . 

[ Thti li ate. 4 of the Suceeatton ( Property Protection ) Act XIX of 16H\, 


COMMENTARY. 

See Pnpamma v. The CoUeetor, 12 Mad. 341, 

10St If it further appears upon such inquiry as aforesaid 
or that danger IS to be apprehended of the misappro- 
clirfltorpoiidmgdeter- pnatiou or Waste of the property before the sum- 
mination of procee- mary proceeding can be determined, and that the 
delay in obtaining security from the party in posse- 
ssion or the insufficiency thereof is likely to expose the party out of 

E ossesslon to considerable risk, provided he is the lawful owner, the 
listrict Judge may appoint one or more curators whose .authority 
shall continue according to the terms of his or their respective 
appointments, and in no case beyond the determination of the sum- 
mary proceeding and the confirmation or delivery of possession in 
consequence thereof : 

Provided that, in the case of land, the Judge /nay delegate to 
the Collector, or to any officer subordinate to the Collector, the 
powers of a curator : 

Provided, further, that evciy appointment of a curator in 
respect of any property sh.tll be duly published. 

t Thia it tec. S of the Suceettiom | Property Protection ) Act XIX of JStt J. 

20 
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196. The District Judge may authorise the curator to take 
possession of the property either generally, or until 
oncurltor security is given by the party in possession, or 

until inventories of the property have been made, 
or for .any other purpose necessary for securing the property from 
misappropriation or waste by the party in possession: 


Provided that it shall be in the discretion of the Judge to allow 
the party in possession to continue in such possession on giving 
security or not, and any continuance in possession shall be subject to 
such orders as the Judge may issue touching inventories, or the 
securing of deeds or other effects. 


( This is see C of the Succession ( Property Protection ) Act XJX of 18il \. 


197. (O Where a certificate has been granted under part 
X or under the Succession Certificate Act, 1889, 
or 0 grant of probate or letters of administration 
by curators. Payment has been made, a curator appointed under this Part 
curator.**’ *** exercise any authority lawfully belonging 

to the holder of the certificate or to the execu- 
tor or administrator. 


(2) All persons who have paid debts or rents to a curator 
authorised by a Court to receive them shall be indemnified, and the 
curator shall be responsible for the payment thereof to the person 
who has obtained tne certificate, probate or letters of administration, 
as the case may be. 

[ This is see. S3 of the Snceesston Certificate Act Tit of lS39 ]. 


198. (I) The District Judge shall take from the curator 
security for the faithful discharge of his trust, and 
^latortogive eecu- foj* rendering satisfactory accounts of the same as 
remuSrktTom hereinafter provided, and may authorise him to 

receive out of the property such remuneration, in 
no case exceeding five per centum on the moveable property and on 
the annual profits of the immoveable property, as the District Judge 
thinks reasonable. 

(2) All surplus money realized by the curator shall be paid 
into Court, and invested in public securities for the benefit of the 
persons entitled thereto upon adjudication of the summary proceeding. 

(3) Security shall be required from the curator with all 
reasonable despatch, and, where it is practicable, shall be taken 
generally to answer all cases for which the person may be after- 
wards appointed curator ; but no delay in the taking of security shall 
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prevent the Judge from immediately investing the curator with the 
powers of his office. 

[ ThU U sec 7 of the Succession ( Property Protection ) Act XIX of 1841 ]. 

199. (0 Where the estate of the deceased person consists 
Coiiec paying revenue to 

in- Government, in all matters regarding the propriety 
dudes revenue.paying of summoning the party in possession, of appoint- 
■ ing a curator, or of nominating individuals to that 

impointment, the District Judge shall demand a report from the 
Collector, and the Collector shall thereupon furnish the same: 

Provided that in cases of urgency the Judge may proceed, in 
the first instance, without such report. 

( 2 ) The Judge shall not be obliged to act in conformity with 
any such report, but, in case of his acting otherwise than according 
to such report, he shall immediately forward a statement of his 
reasons to tlie High Court, and the High Court, if it is dissatisfied 
with such reasons, shall direct the Judge to proceed conformably to 
the report of the Collector. 

I This IS sec 8 of the Succession ( Properly Protection ) Acl XlX'of 1841] 


200. The curator shall be subject to all orders of 
the District Judge regarding the institution or 
feaceof lBuh8.“°^ defence of suits, and all suits may be institu- 

ted or defended in the name of the curator on 
behalf of the estate: 

Provided that an e.xpress authority shall be requisite in the 
order of the curator’s appointment for the collection of-debts or 
rents ; but such e.xpress authority shall enable the curator to give a 
full acquittance for any sums of money received by virtue thereof. 

I This IS sec. 0 of the Succession ( Property Protection ) Act XIX of 1841 J. 

2 OI 1 Pending the custody of the property by the curator, 
the District Judge may make such allowances to 
Alio«j«ncea to^«p- parties having a prima facie right thereto as upon 
cutter l’yc”rMor. a summary investigation of the rights and circum- 
stances of the parties interested he considers neces- 
sar)’, and may, at his discretion, take security for the repayment 
thereof with interest, in the event of the party being found, upon the 
adjudication of the summary proceeding, not to be entitled thereto. 

I TAi'i ii »*r. /'• of the Sweretsi'^ ( Property prole'thn ) Art XIX rf i*tl 1 
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202. The curator shall file monthly accounts in abstract, 

and shall, on the expiry of each period of three 
months, if his administration lasts so long, and 
upon giving up the possession of the property, file 
a detailed account of his administration to the satisfaction of the 
District Judge. 

[ This is sec. 11 o] the Succession ( Properly Proteclion ) Act XIX of 1811 J. 

203. (O The accounts of the curator shall be open to 
Ins ecf n of ac inspection of all parties interested ; and it shall 

counts right *^o'f be competent for any such interested party to 
interested party to appoint a separate person to keep a duplicate ac- 
•ep up icate count of all receipts and payments by the curator. 

( 2 ) If it is found that the accounts of the curator are in 
arrear, or that they are erroneous or incomplete, or if the curator 
does not produce them whenever he is ordered to do so by the 
District Judge, he shall be punishable with fine not exceeding one 
'thousand rupees for every sucn default. 

( This is sec li of the Succession { Properly Protection ) Act XIX of ISli J. 

204. If the Judge of any district has appointed a curator, in 

respect of the whole of the property of a deceased 
Bsr to appointment person, such appointment shall preclude the Judge 
same property. of any Other distnct Within the same province 
from appointing any other curator, but the appoint- 
ment of a curator in respect of a portion of the property of the 
deceased shall not preclude the appointment within the same pro- 
vince of another curator in respect of the residue or any portion 
thereof: 

Provided that no Judge shall appoint a curator or entertain a 
summary proceeding in respect of property which is the subject of a 
summary proceeding previously instituted under this Part before 
another Judge: 

Provided, further, that if two or more curators are appointed 
by different Judges for several parts of an estate, the High Court 
'may make such order as it thinks fit for the appointment of one 
curator of the whole property. * 

[ This is sec. 13 of the Succession ( Properly Protection ) Act XIX of 1811 ]■ 

205. An application under this Part to the 
Limitation of time District Judge must be made within six months of 
” tbe death of -the proprietor whose property is 
claimed by right in succession. 

I rfiij »s see. it 0 / the iS«cecfsion ( Property Protection ) Act XIX of ISll 1. 



§: 206-209 3 


THE INDIAN SUCCESSION ACT. 


229 


COMMENTARY. 

The expression “by right in succession" is chosen to describe the point of 
view of the Judge and not the point of view of the interested parties. All that the 
Judge has to decide is, who should be put in possession of the property in succession 
to the last deceased holder, Bhim-tpiM v. Kluinappa, ll Bom. h. R. 1308, 34 
Bom. 115. 

20^t Nothing in this Part shall be deemed to authorise 
„ , the contravention of any public act of settlement 

of Part apBuist public oT of any legal directions given by a deceased 
settlement or legal di- proprietor of any property for the possession of 
his property after his decease in the event of 
minority or otherwise, and, in every such case, as soon as the Judge 
liaving jurisdiction over the property of a deceased person is satisfied 
of the e.xistence of such directions, he shall give effect thereto. 

( This (3 3CC. li of the Succession ( i’roperty I*ro/cclion ) Act XIX of 18ii ]. 

207« Nothing in this Part shall be deemed to authorise 
any disturbance of the possession of a Court of 
be madV curator ll ^^ards of any property ; and in case a minor^ or 
caeeof minora having other disqualified person whose property is subject 
Court of Wards is the party on whose be- 
half application is made under this Part, the 
District Judge, if he determines to summon the party in possession 
and to appoint a curator, shall invest the Court of Wards with the 
curatorship of the estate pending the proceeding without . taking 
security as aforesaid ; and if the minor or other disqualified person, 
upon the adjudication of the summary proceeding appears to be en- 
titled to the property, possession shall be delivered to the Court 
of Wards. 

I This IS see 16 of the Succession ( Propcrtif Protection ) Act XIX of iSit I. 

208« Nothing contained in this Part shall be any impedi- 
ment to the bringing of a suit either by the party 
brifgVuit. whose application may have been rejected before 

or after the summoning of the party in possession, 
or by the party who may have been evicted from the possession 
under this Part. 

I rAis IS eee. n of the Succession {Propertu Protection ) XlXef ISil J. 

209. The decision of a District Judge in a summarj* pro- 
ceeding under this Part shall have no other effect 

.ummuy p™".“dtac' ‘I;?" pOSSCSsioD J but for 

this purpose it shall be final, and shall not be subject 
to any appeal or renew. 

I His IS tcc. if of the Smecttiton ( Proper! f Protection ) Act XIXof ISIJJ. 
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.COMMENTARY. 

• But though the decision of the District Judge is final, it may form the subject 
of a revision io a proper case where the Judge has acted illegally or with material 
irregularity, see Abdul Hahiman v. JCutti Ahmed, lO Mad. 68 5 Sato Koer v. Oopal, 
34 Cat. 929 j Krishnasami v. Muthukrishna, 24 Mad. 364. In Bhimappa v. Khano' 
jipa, 34 Boro. 115 the Court declined to interfere. . • 

No appeal will lie, Qojadhar v. Megha, 44 All. 546. 

210. The Local Government may appoint public curators 
for any district or number of districts ; and the 
District Judge having jurisdiction shall nominate 
such public curators in all cases where the choice 
of a curator is left discretionary with him under this Part. 

[ This ta sec. JO of the Hucceaawn ( Properly PreiecUon ) ^cf XIX of 1811 ] 


PART vin. 

Representative title to property of deceased on succession. 

211 « (i) The e.xecutor or administrator, as 
Character and pro- may be, of a deceased person is his legal 

adoioistrator as euch. representative for all purposes, and all the property 
of the deceased person vests in him as such. 

(2) When the deceased was a Hindu, Muhammadan, Bud- 
dhist, Sikh or Jaina or an e.xerapted person, nothing herein contained 
shall vest in an e.xecutor or administrator any property of the 
deceased person which would othenvise have passed by survivorship 
to some other person. 

[ Clause (i) la sec. 170 of the Succeastoit Act X of ISbS Clause (V) ts aec. 4 vf the 
Probate and Admimstration Act V of JSsr ]. 

COMMENTARY. 

For the definition of " executor ” and “ administrator ” see sec. 2. The words 
“legal representative," “legal personal representatives" or “representatives” 
mean executor or administrator as the case may be. 

Difference between Executor and Administrator.—d) An executor 
derives his title from the will and all the property of the deceased vest in him from 
the moment of the testator’s death. An administrator derives his' title from the 
grant of letters of administration, Soona ifayna v. Soona Navena, 20 C. W. N. 
833 (P. C.}. Until the grant of letters of administration he has no title or authority 
to the estate of the deceased. An act, therefoie, done to the prejudice of the estate 
by a person who afterwards becomes administrator is not made good by subsequent 
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grant of administration. It is only where the-act is for the benefit of the estate, that 
the relation back exists and the act is rendered valid by the grant. There is no such 
restriction in case of an executor who is a person of the testator’s own choice. 

(2) Consequently an executor can do many acts before the grant of probate 
which an administrator cannot do. 

(3) An executor is not required to execute a bond for due administration*under 
this Act : but an administrator is bound to execute the bond. 

(4) He can institute a suit in the character of an executor before he proves 
the will; an administrator cannot, Soono J/ayna V. Soonn Ndvena, 20 C. W. N. 
833 (P.C.). 

(5) In the case of a cause of action arising in favour of the estate of the 
deceased at or after his death time will at once run if there be an executor even 
though probate has not been obtained ; but if there is no executor time will run from 
the actual grant of letters of administration, 5 oona Mayna v. Soona Navena, 20 
C. W. N, 833 (P. C.) ; ifiyappa v. Supramnnia, J8 Bom. L R 642 at 649. 

Character and Property of Executor and Administrator.— Section 211 
puts an executor in India on the same footing as an executor in England, In re 
Etekiel, 2l Bom. 139 at I49. The personal property of the testator including all 
rights of action vest in him, Soona Ifayna v Soona Havena, 20 C. \V. N. 833 (P. C.), 
The estate of the deceased vest in ail the executors and not only in those who have 
proved the will or acted in the administration. In re Pawley and London and Pro- 
vinelal Bank, (1900) I Ch. 58; Chidambara v. KrUhnaiomi, 39 Mad. 365 at 373, 
(An administrator appointed under sec. 10 of Reg. VIII of 1827 has, however, been 
held not to be the legal representative of the deceased. See A/alnpa v. Devi, 2t 
Bom. 102; contra, Mr Ibrahim w Ziaulmssa, 12 Bom. 150. 

All the property of the deceased whether moveable or immoveable vest in the 
executor or administrator. It includes property either in the actual possession of 
the testator or in which he had a vested interest or over which he had a general 
power of appointment If the executor died without accepting the office then the 
estate is not vested in him but in the legal representatives of the testator, Pajah 
Parthasarathy v. Rajah Venhatadri, 46 Mad. 190, This section gives the executor 
a right of administration to all the property of the testator which vests in him 
wherever situate in British India or in other countries. In re Ezekiel, 21 Bom. 139. 
The following properties do not vest in the executor or administrator. 

(n) Property which pass by survivorship (sec. 4 of the Probate 6: Administra- 
tion Act), Bodi v. Venkata»}pami, 38 Mad. 369, and Joint family property. 

(6) Partnership property. 

(e) Sums deposited In joint names. 

(d) Property held in trust or over which the testator has no disposing power, 
De Souza v. Secretary of State, 12 B. L. R. 4 * 3 . 4 Cal. l. 

The Interest of on Executor or Administrator In the Property of the 
Deceased. — An executor or administrator Is not the absolute owner of the property 
of the deceased in the sense of being the beneficial owner thereof. He holds the- 
property in autre dro/f, rir., as the minister or dispenser of the property of t 
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deceased, Ptnchon’s Caac, 8 Co. 88, 6. " An executor has ^he property only under 
a trust to apply it for payment of the testator's debts and such other purposes as he 
ought to fulfil in the course of his office as executor”, Farr J/iewman, 4 T. R, 
621, at 645. If. therefore, , an executor or administrator becomes insolvent, and if 
the property of which he is the executor or administrator is not mixed up with his 
own property, it will not be liable to distribution among his creditors, nor 
can the goods of a testator in the hands of his executor be seized in execution of a 
judgment against the executor in his own right. (Williams on Executors, loth 
Edn., pp. 474-484)- 

Character and Property of the Executor of the Will of a Hindu.— 
Prior to the passing of the Probate and Administration Act, 
Position of the exe« t},e position of the executor of the will of a Hindu, not 
Thndu! ® ® ® governed by the Hindu Wills Act, was very inferior. His 

position was that of a manager, Grish Chnnder v. Broughton, 
14 Cal. 861 5 Sadhir v. Gobinda, 45 Cal. 538. Probate conferred on him no right of 
property analoguous to that of an English executor. His dealings with the property 
of the testator w’ere governed by the provisions of the will, Jugmokandas v. Pallon- 
jee, 22 Bom. I. Beyond that he had the bare power of a manager. The mere 
appointment did not have the effect of vesting in the executor the property of the 
testator, Amulya v. Kali Das, 32 Cal. 861 ; Sarat Chandra v. Bhupendra, 2$ Cal. 
103, The word "yest" is not an appropriate one to describe the position of a 
Hindu executor in a will made prior to the Hindu Wills Act, Kkirodemoney v. 
Doorgamoney, 4 Cal. 455 at p. 458; A/am'Wal v. ifonchera^i, I Bom. 2695 IrcNu* 
ihai V. Afankuvsrbai, 2 Bom. 388. See also Adm.^Genergl v. Premlal, 22 Cal, 788, 
22 L A. 13s. When the Hindu Wills Act incorporated sec, 179 of the Succession 
Act X of 1865 the executor acquired a statutory position and he was placed on the 
same footing as that of English executor, J?oi A/eherbai v. Jfaganchand, 29 
Bora. 96 ; see also Lalchand v. Qomttbai, 8 B. H. C. R. 140 ( o. c. j.) where the 
legal status of the administrator of a Hindu Is compared with that of English 
administration. 

Under the Probate and Administration Act, however, the executor or 
administrator of a deceased Hindu is his legal representative and all the property of 
the deceased vests in him as such, except such property of the deceased as passes 
by survivorship, that is to say, coparcenary and joint family property. Bat Harkor v. 
Afaniklal, i2l^Qm Collector v.Savchand,2j'Qom. I40. Hence the position 
of the executor or administrator under the Probate and Administration Act is 
analogous to that of an executor or administrator under the Succession Act except 
only as to the joint family prpperty. But there is this difference between an 
executor under the Probate Act and an cMcutor under the Hindu Wills Act, t>ir., 
that an executor under the Probate Act is noT required to obtain a grant and he can 
clothe his vendee with full title even without obtaining any probate or letters of 
administration, Oanapathi v. Sivamolat, 36 Mad. 575. Further that sec. 179 of the 
Succession Act X of 1865 as incorporated in the Hindu Wills Act did not apply when 
the property was situate outside Bombay, Bai Harkor v. Ifaneklal, 12 Bom. 621. 

Character and Property of the Exccutorlof the Will of a Mahomedan.— 
Under the provisions of the Probate and Administration Act 
Position of the Ex* .the executor or administrator of a deceased Mahomedan is his 
ecutoror saministra* , , . , ..... . 1. 

tor of B Mahomedan legal representative for all purposes of administration and all 
the property of the deceased vests in him. But a Mahomedan 
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cannot dispose of by will more thaaone*third of his property after the payment of 
his debts and funeral expenses, the remaming two-thirds must go to his heirs unless 
the heirs consent to the excess taking effect. In Fatim v. Shaik Essa. 7 Bom< 266, 
it was held that an executor of a will of a Mahomedan cannot claim to represent the 
estate of his testator until he has taken out probate, (see also Shaik Moosa v. Shaik 
Essa, 8 Bom. 241). But in the latest case of Sir Afahomed Yusuf v. Hargovandas, 
47 Bom. 231, it was held that the executor of the will of a Mahomedan can validly 
sell and convey the testator's immoveable property without taking out probate or 
obtaining the consent of all the heirs of the testator. The character and position of 
the executor of a Mahomedan, however, is clearly pointed out by their Lordships of 
the Privy Council in the case of Afirza ICurrutulain v Peara Saheh, 33 Cal. II6 
(P. C.), 32. 1, A. 244. Under the system of Mahomedan law a Mahomedan executor 
took no title to the property merely as such by virtue of the probate. Such a title 
was created for the first time by the Probate and Administration Act. Since by 
Mahomedan law a testator has power to dispose of one-third of the property, an 
executor of a Mahomedan will who had obtained probate is a bare trustee for the 
heirs as to two-thirds of the estate when realized and an active trustee as to one-third 
for the purpose of the will and of these trusts one is created by the Act and the 
probate, irrespective of the will and the other by the will. The effect of the probate 
is limited to the effect given to it by the terms of the Act itself. 

212« ( I ) No right to any part of the property of a person 
who has died intestate can be established in any 
Bight to intfstete's Coutt of Justice, unless letters of administration 
pMP9«y' have first been gmnted by a Court of competent 

jurisdiction. 

( 2 ) This section shall not apply in the case of the intestacy 
of a Hindu, Muliammadan, Buddhist, Sikh, Jaina or Indian Christian. 

[ Clause (J) is sec. ISO of the Suceessten Act X 0/ JSSSi (7a toe (?) i( see. 331 of the 
Succession Act X of iSCS', and see. 3 of the Native Christian Administration Act VJl of 

mi\. 

COMMENTARY. . ■ • 

If a person governed by this Act dies tnfeafste it is essential that letters of 
administration must be obtained before establishing any right to his property. As 
regards Hindus, Muhammadans, Buddhists. Sikhs, Jains and Indian Christians they 
are exempted, and it is not accessary in case of intestacy to obtain letters. For 
further commentary see next section.^ 

213. (O No right as e.7ecutor or legatee can be established 
in any Court of Justice, unless a Court of com- 
jurisdiction in British India has granted 
ubhfhed? ^ ” probate of the will under which tlie right is claimed, 

or has granted letters of administration with tlie 
will or with a copy of an authenticated copy of the will atine.xed. 

30 
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( 2 ) This section shall not apply in the case of wills made by 
Muhammadans', and shall only apply in the case of wills made by 
any Hindu, Buddhist,' Sikh or Jaina where such wills are of the class 
specified in section 57 . 

[ Clause ( J ) IS sec 187 of the Succession Act X of ISCi ; Clause ( f ) is sec. 33 J of the 
Succession Act X of IsaS and sec. 3 of the Hindu ll'ills Act XXI of I 8 T 0 J 

COMMENTARY. 

Grant of Probate and Letters of Administration with Will Annexed 
when essential. — The grant of probate or letters of administration with the will 
annexed is essential in case of Europeans. Parsis and Hindus formerly governed by 
the Hindu Wills Act. Clause (t) of this section enacts that no right as executor or 
legatee can be established in any Court of Justice unless a Court of competent juris, 
diction in British India shall ha\e granted probate of the will under which the right 
is claimed or shall have granted letters of administration with the will annexed or 
with a copy of an authenticated copy of the will annexed, Alamelammall v. Sunja- 
prakasaroya, 38 Mad. 988. This section not only affects the establishment of the 
right to a legacy by a legatee himself or some other person claiming under him but 
also declares a person who desires to establish the legatee’s right merely as a jus 
terth for the purpose of his defence. Lakshmamma v Hatnamma. 38 Mad. 474. If, 
however, a will is once proved and the probate or letters are granted that would 
entitle any one of the legatees to obtain relief. If a legatee sues the executor for the 
legacy bequeathed to him, the executor may apply that other legatees may be joined 
as parties to the suit for rateable distribution and abatement, Purshottam v. Kala, 
26 Bom. iOl •, In the goods 0/ Premchand, 21 Cal. 832. If a legatee to whom the 
letters of administration with the will annexed are granted dies it is not necessary 
that other legatees should prove the will, Chandra v. Prasmna. lo C. W. N. 864 ; 
15 C. W. N. I2I ( P. C. ); 38 Cat. 327. But although under this section probate is 
necessary the section does not debar a defendant from relying on a will in respect of 
which no probate or letters of administration have been granted for purposes other 
than the establishment of the right of an executor or of a legatee, Janaki v. Dhanu 
Lall, 14 Mad. 454 ; Caralapaihi v. Cota, 33 Mad. 91 ; Achyutananda v. Jagannath, 
20 C. W. N. 122. 

In cases of wills of persons formerly governed by the Probate & Administration 
Act it is to be remembered that probate is not necessary for such wills. Therefore, if 
a person wants to establish his right as an executor or as a legatee without obtaining 
probate or letters of administration, it is for the Court to determine whether the will is 
genuine and valid and whether it confers upon the plaintiff or applicant the right 
which he claims, Bhagvansang v. Bechardas,'(t Bom. 73 ; see also Janaki v. Dhanu 
Lall, 14 Mad. 454 ; Prosunno v. Krista, 4 Cal. 342 ; Balakrishnudu v. Narayana- 
sawmy, 37 Mad. 175 ; Chidambara v. Krishnasami, 39 Mad. 365 

Hindu Wills Act.— Section 187 of the Succession Act X of 1865 was incorpor- 
ated in the Hindu Wills Act. It follows, therefore, that as regards wills of Hindus 
governed by the Hindu Wills Act, probate thereof or letters of administration with 
the will annexed must be obtained. Hence a legatee under a will governed by this 
Act cannot file a suit against the executor who has not obtained probate to recover 
his legacy or for administration, Lakshmamma v. Batnamma. 38 Mad. 474 ! 
Alamelammall v. Surya, 38 Mad 988; Oordhandas v. Bamcoorer, 26 Bom. 267. 
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The Hindu Wills Act applied — 

(a) To all wills and codicils made by any Hindu, Jaina, Sikh, or Buddhist 
on or after 1st September 1870 within the Presidency of Bengal, and in the towns of 
Bombay and Madras, and 

(ft) To all wills and codicils made outside those territories so far as relates to 
immoveable property situate within those territories. ( Sec. 2, Hindu Wills Act ). 

Probate and Administration Act.— Sections 187 and 190 of the Succession 
Act X of 1865 were not incorporated in the Probate and Administration Act and 
the same is the case under this Act. 

It follows, therefore, that in case of Hindus not coming under sec. 57 30 ^ 
Mahomedans, no probate of the will or letters of administration in case of intestacy 
are required, Chtdamb^ra v. Krishmsamt. 39 Mad. 365. Although it is not neces- 
sary for a Hindu governed by the Mitakshara law to obtain letters of administration 
in respect of the joint family property if it stand in the name of one member of the 
family, still in cases of shares of joint stock companies, if the shares stand in the 
name of one member, it is necessary on his death to obtain letters of administration 
before the company can be compelled to transfer the shares, see Sank of Bombay 
V, Ambalal, 24 Bora 350 : probate duty, however, will not be payable if the shares 
are proved to be the property of the joint family, Keshavlal v. Collectpr of 
Ahmedahnd, 25 Bom. L, R. 1240 Hence, the result is 

(1) Probate of wills, or letters of administration in case of intestacy, are 
necessary m the case of persons governed by the Succession Act, t, e, Europeans. 
East Indians, Armenians, Jews, and Parsis. 

(2) Probate is necessary in the case of the will of an Indian Christian. But if 
an Indian Christian dies intestate, no letters of administration are necessary. See 
sec. 212, Cl. (2) which reproduces sec. 3 of the Native Christian Administration of 
Estates Act, No. VII of 1901 whereby Native Christians had been exempted from 
the operation of sections 190 and 239 of the Succession Act X of 1865. 

(3) Probate is necessary in case of wills of Hindus, Jainas, Sikhs, and 
Buddhists to whom sec. 57 applies, that is to say, (a) in case of wills and codicils 
made by any Hindu, Jaina, Sikh, and Buddhist on or after 1 st September 1870 
within the territory subject to the Governor of Bengal, and in the towns of Madras, 
and Bombay, or (ft) in case of wills and codicils made outside those territories and 
limits, ao far aa relatea to immoveable property situated within those territories 
and limits, Narayan v. Pandurany, 34 Bom. 506. 

KotK.— I f the estate is worth less tbsD Rs. 1,000, the certificate of the Adminls- 
trator.Qeneral under section 31 of the AdoioUtrator-Qenerals Act would bo sufficient. 
Norayan v. Pandurang, 31 Uom. S06. 

(4) No probate is necessary in case of wills of Hindus, Jainas, Sikhs, and 
Buddhists made prior to 1st September 1870, Krishna v. Panchuram. 17 Cal. 272. 

( 5 ) No probate is necessary of the wills of Hindus, Jainas, Sikhs, and 
Buddhists to whom sec. 57 does not apply, 1 e., to Hindus formerly governed by the 
Probate and Administration Act, i of wills made by them outside the Presidency 
of Bengal and the towns of Madras and Bombay, and not relating to any im- 
moveable property situate within those limits, D?iajvansan(jh v. Bechardaa, 6 Bf 
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73. No letters of administration are necessary in case of Hindus, Jainas, Sikhs, and 
Buddhists governed by sec. 212 in the event of intestacy. It is only when pro- 
ceedings have to be taken in Court and when it is necessary in such proceedings for 
the plaintiff to prove his title under the will to the relief he claims that the Court 
will insist upon probate or letters of administration being granted before the 
plaintiff can take advantage of the decree, ^AonAror v. Dattatraya, 45 Bom. 1186. 

(6) No probate of the will and no letters of administration in case of intestacy 
of a Mahoraedan are necessary, Shatk Afoosa v'. Sbaik Essa, 8 Bom. 241 ; Sakina 
V. AJahomed, 37 Cal. 839; Oanapatbi v. Stpamalai, 36 Mad. 575 ; Sir ifnbomed 
yusu/ V. JTarffoiDandas, 47 Bom. 231. The will may be tendered in evidence and 
proved in any proceeding without probate, Saktna Bibee v. Mahomed, 15 C. W. N. 
185; see also Saji Mahomed Afitha v. Alusaji Esaji, 15 Bom. 657. 

(7) No probate is necessary in case of Khojas, Abdul Karim v. Karmali 
iSohimfula, 22 Bom. L. R. 708. 


Proof of representa- 
tive title a condition 

214 . (I) No Court shall- 

debts from debtors of 
deceased persons. 

(a) pass It decree against a debtor of a deceased person 
for payment of his debt to a person claiming on 
succession to be entitled to the effects of the 
deceased person or to any part thereof, or 

( 3 ) proceed, upon an application of a person claiming to 
be so entitled, to execute against such a debtor a 
decree or order for the payment of his debt, 

except on the production, by the person so claiming, of — 

(0 a probate or letters of administration evidencing the 
grant to him of administration to the estate of the 
deceased, or 

{it) a certificate granted under section 31 or section 32 of 
the Administrator General’s Act, 1913, and having 
the debt mentioned therein, or 

{tit) a succession certificate granted under Part X and 
having the debt specified therein, or 

(«') a certificate granted under the Succession Certificate 
Act, 1889, or 

(f) a certificate granted under Bombay Regulation No. 
VIII of 1827 and, if granted after the first day of 
May, 1S89, having the debt specified therein. 
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( 2 ) The word " debt ” in sub-section ( i ) includes any debt 
except rent, revenue or profits payable in respect of land used for 
agricultural purposes. 

(7^isi3 9ec 1 of tkt Sueeeasion Certificate Act Vllof ISSO) 

COMMENTARY. 

Filing Suits.— An execulor derives his title from the will and not from the 
grant of probate. In order, therefore, to protect the estate or to recover things due to 
the estate an executor may at once institute an action before the grant ; but he 
cannot obtain a decree before the grant of probate, Soona Mouna, v. 5oona Navena, 
20 C. W. N. 833 ( P. C. ) ; Chandra v. Praaanna, 15 C. \V. N. I2I ( P. C. ) ; 38 
Cal. 327 (P. C.); Bnsantu TTumar v- <7opof CAunder, 18 C. W. N. 1136 
V. Hirfihhai, 37 Bom. 158; Gordhandaa >1. Bai Rameoover, 2S Bom. 267 ; J?. 2). 
Sethna v. Hemingway, 38 Bom 618 ; Delaney v. Bohmat, 32 Cal. 710. Even in a case 
governed by the Act an executor can file a suit before grant but he must obtain the 
probate before getting a decree, Balakrishnudu v. Harayanasawmy, 37 Mad. 175 ; 
Kanhaiya Lai v. ITunnt, l8 AU. 260. An executor of the will of a person domiciled 
in a Native State to whom grant is made by the State cannot maintain an action on 
the grant and sue in British India for the recovery of a debt; be must obtain a 
fresh grant in British India, Afanasing v. Amod JCunhi, t7 Mad. 14. 

An administrator on the other hand, as he derives his authority from the 
grant of letters of administration cannot file a suit before the grant, Phillips v. Hart- 
ley, 3 C, Sc?. t 2 t lAdm.-Oenerat V. Lain A/ohan, 12 C. W. N. 738; CAandra 
V. Praaanna, 38 Cal. 327 (P. C.), 38 I. A. 7. Limitation does not run against an 
administrator as m the case of an executor, Soona ifayna v Soona Havena, 
20 C. W. N. 833 (P* C.). The Bombay High Court, however, in the case of S. D. 
Sethna v. Hemingway, 38 Bom. 618 has allowed a suit by an administrator to be 
instituted before the grant. 

Suit against heirs.— If a person dies leaving a will appointing executors but 
of which probate has not been granted any decree obtained against the heirs of the 
deceased is a nullity. Sukh Nandan v. i?enntc(’, 4 All. 192 ; Frainji D. Okaswala v. 
Adarji D. Ghasicalla, 18 Bom. 337 ; Janafct v. Dhanu Lall, l4Mad.454; Ifatangini 
V. Chooneymoneij, 22 Cal. 903 ; sec contra i)»namoni v. Elahadut Khan, 8 C. W. N. 
843. But though the decree is a nullity a judgment against a person in possession 
of the estate of the deceased is at any rate sufficient to enable the plaintiiT to bring a 
suit against an executor to have the decree satisfied, Prosiinno v. Kristo, 4 Cal. 
342. Also, if some of the heirs are sued and subsequently a grant is made to one of 
them the decree will be good, Chuni Lai v. Osmond, 30 Cal. 1044* Also, if the suit 
is for purposes other than those mentioned under sec. 212 the decree will be good, 
Tiiljaram v. Bamanfi, I9 Bora. 828. 

If once grant is made then the executor or administrator Is the only person 
competent to sue or be sued. See sec. 216. 

Succession Certificate Act.— Although no probate or letters of administra- 
tion are necessary in case of Hindus and Mahomcdacs formerly governed by the 
Probate and Administration Act still to case of debts due to the deceased, no decree 
willbc passwl against tlic debtor and no decree will be executed unless the plaint* 
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produces (a) probate or (6) letters of administration or (c) a certificate under the 
Administrator Generals Act or (d) a certificate under Part X of this Act or (e) a 
certificate granted under the Succession Certificate Act VII of 1889 or (/) a certificate 
granted under Bombay Regulation VIII of 1827, Naraycin v. Tatia 15 Bom. S8o. 

As to when a Succession Certificate is granted and to whom see Part X secs. 
370 to 390 which part wholly reproduces the Succession Certificate Act VII of 1889. 
Sec. 214 is a sec. 4 of that Act which is placed in this part to bring it in conformity 
with the representative title of the grantee of the certificate to the property of the 
deceased. 

The granting of a certificate does not determine any question of title or decide 
what property does or does not belong to the estate of the deceased. It merely 
enables the person to whom the certificate is granted to collect the assets belonging 
to the deceased and affords an indemnity to the debtor paying the same, IVaselun 
Bak V. Ooivhurun, 10 W. R. 105. The object of enacting this section is to enable 
the debtors to pay the debts due by them with safety to the representative of the 
deceased, Prankisto v. Nohodip. 8 Cal. 869. It is not necessary to have the certi- 
ficate at the time of instituting the suit, what (he section requires is that no decree 
shall be passed. Hence if a suit js instituted before the grant of certificate but if a 
certificate is produced at the hearing when the decree is passed, it will be sufficient, 
Govindappnh v. XbnrfappaA, 6 M. H. C. R I3(. The provisions of this section 
come into operation only in those cases where a debt due to the deceased is sought 
to be recovered through a Court of law. But a debtor may pay his debt to the 
executors or to the heirs of a Hiqdu or Mahoroedan. though no probate or a certificate 
may have been obtained and such payment may operate as a discharge to the debtor, 
but care should be taken, when payment is made to an heir, to see that all the 
heirs sign the receipt, Pathummabi v. ViUtl, 26 Mad. 734. 

Execution of Decrees. — If a decree is passed and the decree holder dies, an 
application for execution may be made tvilhout the certificate but no process will be 
issued until the certificate is produced, Oovindappah v. Kondappah, 6 M. H. C, R. 
Ill ; Chimniram'>i, Hanmanta, 15 Bom. 265; Kalian Singh v. Ram Charan.i^ 
All. 34. See, however, Karam Alt v. ffalima, i All. 636, where it was held that a 
certificate was not necessary unless the Court feels doubt as to the right of the 
person to the representative title of the deceased , see also Hotilal v Bardeo, 5 All. 
212. If. the decree is in favour of two persons and one of them dies the survivor 
can proceed to execute it without certificate, unless the debt due was part of the 
separate property of the deceased, Raghavtndra v. Bhima, l6 Bom. 349. 

What is a suit for Debt — The word "debt ” in clause (2) has given rise to 
several decisions. A debt is a sum of money which is now payable or will become 
payable in future by reason of a present obligation. Bancharam v Adyz Nath, 13 C. 
W. N. 966, 36 Cal. 936 (F. B.). The test to be applied in ascertaining whether a 
particular claim falls within the definition of the word " debt ” is to see whether the 
Court is called upon to pass a personal decree against the debtor, Nanchand v. 
Ycnawa, 28 Bom. 630 ; iSa/iodei? v. SaftAoiwif, 12 C. W. N. 145. The word 

"debt” in the section is a comprehensive terra which should receive a liberal 
construction, see Annapurna v, Nalini. 42 Cal. ID. A debt existing in the lifetime 
of the creditor but which becomes due after his decease comes within this 
section and the heirs of the creditor must obtain the certificate, Bancharam v. Adya 
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Nath, supra ; sec, however, NemJhari v. ifassummat Bissessari, 2 C. W. N. 591. 
The Court need not iniiuire whether the debt is really due. All that the Court has 
to do is to ascertain the right of the person to the certificate, Kashi v. Parbhu, 5 
Boro. L. R. 721. 


A suit for refund of price for goods sold Is a suit for “debt" and certificate is 
necessary, Penta Reddi v Anid Reddi, 2 M. L. J 34 . 22 Mad. 44 (note). A suit for 
recovery of arrears of annuity is a suit for debt and certificate is necessary, i7a(7an 
Nath V. Dageshwar, (1899) A. W. N 217. A suit to recover dower is a suit for debt 
and a certificate is necessary, Abdul Kartm v. iTaqbul-un-Nissa, 30 All. 315; 
Gkafur Khan v. Kalandart, 8 A. L. J. 79 ; 33 All. 327: see, however, Mohamed v. 
Sanfan, l6 C. W. N. 231; ShadxJanv. A/», 43 All. 493 ; it was, however, 
held that no certificate was necessary in the case of a suit by one of the heirs of the 
wife of a Mahomedan to recover from one of the heirs of the husband the propor- 
tionate share of the wife's dower, the liability to pay which had devolved upon the 
defendant .nccording to her share by inheritance io the property of the husband ; sec 
also Buqhra Begam v. ifuhammad, 43 All. 34I. In a suit to recover debt if the 
plaintiff dies and another person is substituted in his place, it will be necessary for 
him to obtain a certificate, before a decree can be passed, Nepusi v. Nasiruddin, 27 
C. L. J. 400. If the debt is assigned and the assignee sues for recovery of the debt, 
he must obtain the certificate, Ouhhan Alt v Zakir Ah', 42 All. 549; but in the 
case of a suit by the assignee from a person to whom a certificate is granted 
subsequent to the assignment no certificate is necessary, and the assignee is entitled 
to a decree without obtaining a certificate in his own name, Arunachetam S’. Mathu, 
42 Mad. 130. 

As to whether a certificate can be granted in respect of a part of the debt, the 
decisions are convicting. The Allahabad High Court has held that no certificate 
can be granted forcollection of part only of a debt, as it would lead to multiplicity 
of suits, Aluhammed v. Pullan Bibi. 19 All. I29; Chafur Khan v Kalandari, 33 All. 
327 ; Sufl/ira Segum V. Jfiifiammirf, 43 All. 341. The Calcutta High Court, how- 
ever, has held the contrary, via., that a certificate can be granted in respect of a part 
of the debt, Annapurna v. Naltni. 42 Cal. 10. • 

What is Not a suit for debt. — A suit for account is not a suit for debt, 
ilissesirar V, D«rj7a<fos, 32 Cal. 418 ; v. Noordin,22 Mad. 139 A suit for 

recovery of rent is not a suit for debt, Nagendra v. Satadal, 26 Cal. S 36 ; Ranchor- 
das V. Dhagubhai, iS horn, A decree for foreclosure is not a *' debt " so as to 
require a certificate, Ammanna v ( 7 iir«Tnurtti, 16 Mad. 64 ; .Haniranf v. J/i’Mona, 
(1900) A. W. N. 94. A suit for sale of the mortgage property is not a suit for 
“debt," Kanchan v. BaiJ Nath, ig Cal. 3^61 Patantpandi v, Veerammal, sg Mad. 
77 • Nanchand v. Venaica, 28 Bom. 630 ; Arnmugam v. Valubi, 24 Mad. 22 ; Umesh 
Chandra, V. A/alhurn, 2% Cal. 246. The Allahabad High Court, however, in a full 
bench case, (Fufeh Chand v. ifuhavtmad, l6 All. 259) held that a certificate is 
necessary in a suit for sale under sec. 88 of the Transfer of Properly Act. But if 
the mortgaged property is sold and the application is for a personal decree against 
the morigagor. then a certificate is necessary, Siftarfep V. Sheikh Sakhaicat, 12 C. 
W. N, 145 * No certificate is necessary to enforce a charge on immoveable property, 
Kanehan v, Baij Nath, 19 Cal. 356. 
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la the case of a family governed by the Mitakshara law a son can maintain an 
action without certificate to recover a debet due to the joint-family, Sttal Proakad v. 
Kaifut, 26 C. W. N. 488 ; but it must be proved that the debt is a joint-family debt, 
Ramchander v. Bapu, i6 Bom. 240; Pateahuri v. Bhagwati, 17 All. 578; see 
also Yaidyanatha v. Chinnaaami, 17 Mad, 108; S'u6ro7nan»an v. jafcftu, 20 Mad. 
232 ; Pallamnaju v. Bapanna, 22 Mad. 380. A certificate is also not required in the 
case of a debt due to a Hindu when the. right to recover the debt survives, Vithal v. 
Gotya, I Bom, L. R. J97. But if the property is self acquired a certificate is neces- 
sary, Vairavan v. Srinivaaachariart 44 Mad. 499. Also, if the suit is on a promis- 
sory note which stands in the name of the father alone and the son sues, he must 
obtain the certificate, iVra Reddt v. A/ohamed, t M. L. J. 702. 

215. ( I ) A grant of probate or letters of administiatlon 

^ ^ in respect of an estate shall be deemed to supersede 

of Riihoeqnent probate anv Certificate previously granted under Part X or 
or letters of nd- under thc Successloii Certificate Act, 1 SS 9 , or 
ntnis ra ion. Bombay Regulation No, VIII of 1 ^ 27 , in respect 

of any debts or securities included in the estate. 

( 2 ) When at the time of the grant of the probate or letters 
any suit or other proceeding instituted by the bolder of any such 
certificate regarding any such debt or security is pending, the person 
to whom the grant is made shall, on applying to the Court in which 
the suit or proceeding is pending, be entitled to take the place of 
the holder of the certificate in the suit or proceeding : 

Provided that, when any certificate is superseded under this 
section, all payments made to the holder of such certificate in 
ignorance of such supersession shall be held good against claims 
under the probate or letters of administration, 

{ This is see, 16S of the Probate and Administration Act Ko. V of iSSt and ate. Si of 
the Succession Certificate Act No. Til of 1889). 

216. After any grant of probate or letters of administra- 

tion, no other than the person to whom the same 
or administration may have been granted snail have power to sue or 
eame revoked**'^ ' prosecute any suit, Of otherwise act as represeuta- 
eame rev e . deceased, throughout the province in 

which the same may have been granted, until such probate or letters 
of administration has or have been recalled or revoked. 

(This is see. SCO of the Succession Act X of 1805 a^ul sec. 8S of the Probate awl 
Administration Act Vof 1881 ) 


COMMENTARY. 

In the commentary to sec. 214 the subject of suit by or against an executor or 
administrator before the grant is dealt with (see p. 237). This section deals with the 
subject after thc grant and provides that if once grant is made then the excciimr of 
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administrator is the only competent party to sue or be sued, PurshoHam v. Kala, 26 
Bom. 301 ; Sal^a v. Motilal, 27 Cal. 6S3 ; Ifarasimmulu v. Qttlain Hussain, 16 Mad. 
71 ; Chidambara v. A'risAnasam/, 39 Mad. 365. 

In ifalapa v. Devi, 21 Bom. 102, it was held that an administrator appointed 
under sec. 10 of Regulation VIII of 1827 did not become the legal representative, 
but see contra Mir Ibrahim v. ^lau/nisaa, 12 Bom. 150, where it was held that so 
long as an appointment under sec. 9 of the Regulation lasted no one else could 
represent the estate. 


PART IX. 

Probate, Letters of Administration and Administration of Assets 
of Deceased. 

217. Save as otherwise provided by this Act or by any 
. p other law for the time being in force, all grants of 
pp lea ion 0 ar letters of administration with the will 

annexed and the administration of the assets of the deceased in cases 
of intestate succession shall be made or carried out, as the case may 
be, in accordance with the provisions of ttiis Part. 

( Tttis is tee S of the Sueeetsion Act X of JSCS and sees, S and ISO of the Probate 
and Admtnitiration Act VoflSSt.) 


CHAPTER I. 

Of Grant of Probate and Letters of Administration. 

218. (I) If the deceased has died intestate and was a 
Towhomadmimstra. Hindu, Muhammadan, Buddhist, Sikh or Jaina or 
tion may bo granted, an exempted pcFson, administration of his estate 
nmd". Sirnmad.." granted to any person who, according 

Buddhist. Sikh, Jaina to the Tiiles for the distribution of the estate 
or exempted person applicable in the case of such deceased, would be 
entitled to the whole or any part of such deceased’s estate, 

( 2 ) When several such persons apply for such administration, 
it shall be in the discretion of the Court to grant it to any one or 
more of them. 

( 3 ) When no such person applies, it may be granted to a 
creditor of the deceased. 

{ThitU treats of tht Probstt and Aintnittration Act VoflSSt ) 


31 
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COMMENTARV. 

In cases of intestacy of Hindus, Muhammadans and exempted persons the 
grant of letters may be made to any person entitled to the whole or any part of 
the estate of the deceased and when several persons apply the Court has discretion 
to grant to all or any one of them. In exercising such discretion, the Court always 
prefers a sole administrator to joint administrators, male to a female, a man accus- 
tomed to business to one who ts not and whole blood to half blood. In Nttlijo 
A'o/* V. J^edar Nauih, S C. L. R. 368, where two widows applied for grant, the Court 
granted only to one. See also Raghu Nath v. A/usst Pate Koer, 6 C. W, N. 345. 

If no person applies then the letters of administration may be granted to a 
creditor of the deceased. 

As regards Europeans and Parsis there are special rules for grant of adminis- 
tration to persons entitled. ( See sec. 219 which reproduces secs. 200 to 207 of the 
Succession Act X of 1865 ), 

219. If the deceased has died intestate and was not a 
person belonging to any of the classes referred to 
section 218, those who are connected with him, 
niadan, Buddhist, either by marriage or by consanguinity, are entitled 
ted person! ” to obtain letters of administration of his estate and 

effects in the order and according to the rules 
hereinafter stated, namely : — 

(rt) If the deceased has left a widow, administration shall be 
granted to the widow, unless the Court sees cause to e.xclude her, 
either on the ground of some personal disqualification, or because 
she has no interest in the estate of the deceased. 

Tbo widow \6 a lunatic or h&s comroUtod aduHery or has bean boTiad by bei 
marriage settleraeot of all interest in her husband's estate. There is cause for excluding her 
from the administration. 

(it) The widow has married ogam since the decease of her husband. This is not 
good cause for her exclusion 

(6) If the Judge thinks proper, he may associate any person 
or persons with the widow in the administration who would be 
entitled solely to the administration if there were no widow. 

(c) If there is no widow, or if the Court sees cause to e.xclude 
the widow, it shall commit the administration to the person or per- 
sons who would be beneficially entitled to the estate according to 
the rules for the distribution of an intestate’s estate : 

Provided that, when the mother of the deceased is one of the 
class of persons so entitled, she shall be solely entitled to 
administration, 
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(d) Those who stand in equal degree of kindred to the 
deceased are equally entitled to administration. 

(e) The husband surviving his wife has the same right of 
administration of her estate as the widow has in respect of the estate 
of her husband. 

(/) When there is no person connected with the deceased by 
marriage or consanguinity who is entitled to letters of administration 
and willing to act, they may be granted to a creditor. 

(_£■) Where the deceased has left property in British India, 
letters of administration shall be granted according to the foregoing 
rules, notwithstanding that he had his domicile in a country in which 
the law relating to testate and intestate succession differs from the 
law of British India. 

( Thii ieetion reproduces sections tOO to g07 of the Succession Act X of 1865. It 
applies to Europeans, Indian Christians and Porsis ). 

COMAIENTARY. 

Order in which Letters of Administration are Qranted,— Only those 
who are connected with the deceased by marriage or by consanguinity are entitled to 
obtain letters of administration in the order following 

(o) Widow or husband. In case of a widow the Judge may, if he think pro- 
per* associate with her any person entitled to administration after her, (clause i). 

A widow is not entitled to letters of administration in the following cases 

(0 If she has no interest in the estate of the deceased, e. {/., if she has 
barred herself of all her interest by a marriage settlement. 

(n) If she is a lunatic. 

(m) If she has misconducted herself. , 

(iv) If she is divorced. (Re Nares, ij P. D. 35 ). 

The fact of a widow having married again is no objection to her being entitled 
to letters of administration. [ III. iV„ Cl. (a) ]. If, however, the deceased left 
children, the second marriage might induce the Court to prefer the child, Webb v. 
ffeedham. i Add. 494 . 

( 6 ) Child or children. When there are sons and daughters, the practice of 
the Court is that a son is preferred to a daughter, unless there arc materia! objections 
to him. 

(c) Grandchild or Grandchildren. 

(d) Great-grandchildren. 

(e) Father. 

(/) Mother. 

(g) Brothers and Sisten. 
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(A) Grandfather and Grandmother. ' 

( 0 Uncles, aunts, nephews, nieces, great-grandparents. 

O’) Cousins, 

(k) Creditor. 

Note —I n England a creditor is entitled to administration even when his debt is 
barred by limitation, Coomis V, Coombs, 1 P. & D, 288. In India it would seem that the 
Conit would not grant letters of administration toa creditor whose debt is barred by limitation 
under the Limitation Act. Before a grant of letters of administration be made to a creditor, 
citation must be issued to the next-of-kin of the deceased. A person who has bought up a 
debt after the death of the deceased is not a creditor within the meaning of the section and 
letters of administration will be refused to him, Peptt v. Delerieleuse, 2 Sw. & Tr. 131; 
Downward y DieibiRsont 3 Sw. & Tr. 564. But a surety who, after the death of the princi- 
pal, pays off the debt, is entitled to be regarded as a creditor so as to be entitled to letters of 
administration, Willtama v. Jukes, 34 L J. P. & M. 60. Where more creditors than one 
apply, the grant will be made to one who has largest claim, Ernest v. Eustace, 1 Deane 273. 
Letters may be granted to a creditor although the liabilities of the deceased may be greater 
than the assets, In the goads of Makhatt Lall, 15 C. W. N. 350. 


For want as well of creditors as of next-of-kin the Court may grant letters of 
administration to any person at Its discretion, or the Court may grant to a stranger 
letters ad colUgerxdunx bona defuncti, to gather up the goods of the deceased. 
(Williams on Executors, loth Edn., pp. 354 - 355 ). 


Under the Administrator-General's Act No. Ill of 1913, sec. 8, the Adminis* 


Admin Jstrator-Qeneral. 


trator-General shall have a right to letters of administration 
other than letters pendente life in preference to that of (a) a 
creditor, (b) a legatee other than a universal legatee, or (c) a friend of the deceased. 


Those who stand in equal degree of kindred to the deceased are equally 
entitled to administration. Out in practice the Court takes the following into consi- 
deration 

The Court always prefers a sole administration to a joint administration, and 
even where several persons stand in the same degree of kinship it is the rule to select 
one only, the selection being according to certain recognised principle. The interest 
of the estate and the interest of the parties entitled thereto must be primarily looked 
to. Other things being equal the Court prefers— 

(а) Males to females, son to daughter. 

(б) A man accustomed to business is preferred to one who is not. 

(c) Whole blood is preferred to half blood. 

(d) Where none of these tests -can be applied the Court frequently 

• appoints the applicant who is Erst in the field, Stoney v. Stoney, 
2 Pat. 508 at 512. 

Letters of Administration of the Estate of Bastards.— Where a bastard 
dies leaving a widow but no children, under the Succession Act she is entitled to the 
whole of her husband’s property. According to English law she takes one half 
and the other half goes to the Crown. The widow is, therefore, entitled to 
administration. • 
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If the bastard dies intestate leaving no relations, letters of administration are 
ordinarily granted to the Administrator-General. For further particulars as to the 
distribution of the estate of a bastard see notification dated 3lst March 1873, 
Gazette of India, 5th April 1873, Part IV, p. 334- 

Letters of Administration in case of Foreigners.— If the deceased has 
left property in British India, letters of administration must be granted according to 
the foregoing rules, although the deceased may have had his domicile in a country in 
which the law relating to the testate and intestate succession differs from the law of 
British India. 

The grant of administration by a foreign Court or even by a Court in the 
British dominions outside British India is not sufficient. 

It has already been stated (see ante, pp. 13-14), that although the right of 
succession to the moveable property of an intestate is to be regulated by the law of 
the country in which he was domiciled at the time of his death yet the administration 
of his estate must be according to the law of British India. [ Sec. 324 (1) ]. 

If a foreign executor or administrator in a country other than the country in 
which the grant is made desires to maintain an action he must obtain new letters of 
administration : he cannot maintain an action merely by virtue of the probate or 
letters of administration granted to him in the country of the domicile of the 
deceased. (See Storey's Conflict of Laws, 8tb Edn., p. 512.) 

Native States.— In the case of grant by Native States the same principles 
apply. The British Courts will not recognise a grant made by a Native State, 
Manasing v. Amad Kunhi, 17 Mad. 14. 

220 , Letters of administration entitle the administrator to 

all rights belonging to the intestate as effectually 
administr^ion!*'” if the administration had been granted at the 
moment after Iiis death. 

(Thit fs sec, lot of the Succession Act X of JSSS and see. H of the Probate and 
Administration Act VoflSSl). 

COMMENTARY. 

(See next section.) 

221 . Letters of administration do not render vmlid any 

Actt not validated intermediate acts of the administrator tending to 

by adcninietratioD the diminution or damage of the intestate’s estate. 

( TAie IS j*c. 103 of the Succession Act X of tS65 and tec. IS of the Probate and 
Administration Act T of ISSJ). 

COMMENTARY. 

As the administrator derives his title from the Court, the property of the 
deceased vests in him only from the time of the grant, tl'oolley v. Clark, 5 B. & 
A. 745, 746. (WiHiims on Executors, lOth Eda.. p. 468). In the case of an executor 
the properly vests in him from the time of the testator’s death- The cfTecl of sec. 
220 is not to vest the property of the deceased in the administrator as from the dat 
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of death. The heirs may deal with the property until the grant is made, Antony v. 
Makis, 34 Mad. 395. The property vests only at the time of the grant, though for 
certain purposes the grant may relate back to the death of the deceased. For 
example, an administrator may have an action of trespass or trover for the goods of 
the intestate by one before the letters are granted to him ; otherwise there would be 
no remedy for this wrong-doing, TAorpe V. S M, & Gr. 760 ; Fooler v, 

Safes, 12 M. 8cW. 226. It is only in those cases where the act is for the benefit 
of the estate that the relation back exists. But once the letters of administration are 
granted the interest of the administrator in the property of the deceased is equal to 
the interest of an executor. (As to other differences between the authority of an 
executor and that of an administrator see what an executor and an administrator can 
do before grant, post, p. 255 ), 

But in all cases the title of the administrator to the property of the intestate, 
though it docs not exist until the grant of letters of administration, relates back to 
the time of the intestate’s death, Foster v. Bates. 12 M. & W. 226. If a creditor 
files a suit against the heirs of the deceased and obtains a decree and if letters of 
administration are subsequently granted to other person the decree is a nuHity, Bukh 
Nandan v Rennick, 4 All. 192; Fratnji D- Ohaswala v. Adarji D. Ohaswala, 18 
Bom. 337 - 


Erobate only to ap« 222« ( I \ Probate shall be granted only to 
pointed executor an executor appointed by the will. 

( 2 ) The appointment may be expressed or by necessary 
implication. 

ItluftraUons. 

(i) A wills that C ba hi$ executor if B will doc B is appointed executor by 
implication. 

( It ) A gives a legacy to B and several legacies to other persons, among the rest to 
bis daughter-in-law C, and adds “but should the wUhin-named 0 be not living I do 
constitute and appoint B my whole and sole executrix.” C is appointed executrix by 
implication. 

( III ) A appomts several persons executors of his will and codicils qnd his nephew 
residuary legatee, and in another codicil are these words, — “I appoint my nephew my 
residuary legatee to discharge all lawful demands against my will and codicils signed of 
different dates.” The nephew is appointed su executor by iraplicstion. 

1 . [ Clause ( f ) IS sec. is I of the Succession Act X of 1865 and sec. 6 of the Probate and 

Administration Act V of 1881 uith the alteration of tAe word "can” into "shall." 
Clause i'J) is sec. 1 S 2 of the Succession Act X of 1865 and sec. 7 of the Probate and AdminiS' 
tration Act V of 1381 . The word ” expressed” ts not happy. The corresponding word 
in the probate and Administration Act is “express. ’* J 


commentary. 

To Whom Probate can be Qrant*d.— Probate can only be granted to an 
executor, but an executor cannot be compelled to take ou^ probate. He may 
renounce probate. But an executor who has intermeddled with the estate of the 
deceased without obtaining probate shall be compelled to take out probate and if he 
declines to do so he may be summoned to lodge the will and take out probate, Davn- 
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6^01 V. Dj’^odar, 20 Bom. 227 varied ia 21 Bom. 75. A residuary or anircrsal 
lejmtee is not entitled to probate, hut to letters of administration with the will annexed, 
and if by mistaLe probate is granted it is void. Pandit Pra’jrag Raj v. Qoukaran 
Perahad, 6 C. W. N. 7S7 ; Ex-parte I’iiM.if. 1$ Mad. 360 ; In the goods of Shoshea 
Bhaaon Einnerjie, 19 Cal. 5S2. The Official Trustee is not entitled by virtue of his 
office and ia his character as Official Trustee to obtain a grant of probate, Oreyt, 
CKnraada, jS Cal. 53. The Court of Wards is not a " person ” to whom probate or 
administration can be granted, Gnnjeaaar Koar v. The CaUeelor of Patni, 25 Cal. 
795; jWiT/ya Gopal v. loC. W. N. 24I. When several executors 

are appointed, probate may be granted to them all simultaneously or at different 
times. If two persons are appointed joint executors and one of them applies for 
probate, the practice of the Bombay High Court is to admit the petition either on 
theother executor joining in the petition, or renouncing his right. In tha Estate of 
Arihar Boafo** Rocklnj, Petition dated Igth September X925. 

Probate must be granted to an executor and the Court has no discretion to i 
refuse probate on the ground that in its opinion the applicant is not a fit person to be I 
appointed executor, Ban Caonar v. Doorganoni, 21 Cal. 195* ' 

Of what Instruments probate may be granted.— Probate can only be 
granted of instnimsots which are of a testamentary nature.’ Probate can be granted 
of a portion only of the will to the extent to which the contents are proved where 
other portion is lost, Bad tr yath v. Strojtnt. 26 Cal. 634. A paper which neither 
disposes of property nor appoints an executor, generally speaking, has no testamen* 
tary character and BO probate thereof can be granted, riin Sirauhensee v. Banek, 

3 Sw. Si Tr. 6. A codicil which merely revokes all former wills is of a testamen* 
tary nature and aught to be admitted to probate, Srenehtay v. Still, 2 Robert. 162, 

If a testamentary paper is discovered after the probate is granted to an executor, the 
executor must bring it iota Court for probate even though it be a mere confirmation 
of the will already proved, Weddall v. iVixon, 17 Beav. 160. A will made by a 
Hindu disposing of ancestral property only, is entitled to probate and the Court is 
cot justified in refusing probate because the testator bad no power to dispose of 
property, Barof RjrsAof art T. B«' ifn/i. 18 Boro. 749. It is not the duty of the 
Court in entertaining an application for probate to consider an Issne as to the title 
of the testator to the property the will deals with or to consider whether the testa- 
tor had power to dispose it of. A'inAu v. Sbmntw, 8 -C. H. C. R. 287 ; Birj Balh v. 
Ciindir J/oAan, I9 All. 458 ; OcAa-rrij-i v. Bofofrart, 6 Bom. L. R. 966; Cim- 
<i-tm V. Rj-ncAasdro, 34 Bom. 5S9. Upon a iondyiie application for probate itii 
not the province of the Court to go into question of title with reference to property 
of which the will purports to dispose. The grant liacs not prejudice the rights of 
any person who claims any sneh property, BeAvry BcU V. .i/oAtifi, 4 CaL i. 

An instrument appointing an execctor is entitled to probate Ibongh the executor may 
reneusce probate. 0*Btry>»r r. C'-zre, l Sw. & Tr. 465. 


A will which simply appoints testaTjentary guardians does not require to be 
^ proved. (7k7i :f *. Ciffiaf. 3 Phillim- 222 , Also if a will is 
rr-.fc’ limited to property in a foreign country. It is not entitle?! to 
g-aat<*<l. probate tu this ernntry. A writing which is net of a testamen- 

tary diaracfer h ost esfirfed to probate. IS one part of a.n 


instrament cperatei is pr-raanii as a deed and another is faisro as a will, probate 


may be granted cf the latter pcrticn. CAsnd Bsl v. Laehni. 22 AIL If:. Sfa.’giaal 
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of death. The heirs may deal with the property until the grant is made, Antony v. 
Mail's, 34 Mad. 395. The property vests only at the time of the grant, though for 
certain purposes the grant may relate back to the death of the deceased. For 
example, an administrator may have an action of trespass or trover for the goods of 
the intestate by one before the letters are granted to him; otherwise there would be 
no remedy for this wrong-doing, riarpe V. Stfl/Zioflod, 5 M. & Gr. 760; Ihilerv. 
Bates, 12 M. & W. 226. It ia only in those cases where the act is for the benefit 
of the estate that the relation back exists. But once the letters of administration are 
granted the interest of the administrator in the property of the deceased is equal to 
the interest of an executor, (As to other differences between the authority of an 
executor and that of an administrator see what an executor and an administrator can 
do before grant, post, p. 255 ), 

But in all cases the title of the administrator to the property of the intestate, 
though it does not exist until the grant of letters of administration, relates back to 
the time of the intestate’s death, Foster v. Bates, 12 M. & W. 226. If a creditor 
files a suit against the heirs of the deceased and obtains a decree and if letters of 
administration are subsequently granted to other person the decree is a nuHity, Sukh 
Nandan v. Rennick, 4 igZ’, Framji B Qhaswalav. Adarji D. Ohaswala.l^ 
Bom. 337 . 

Probate only to ap. 222i ( I ) Probate shall be granted only to 
pointed executor an executor appointed by the will. 

( 2 ) The appointment may be expressed or by necessary 
implication. 

IHuatrattons. 

(t) A Wills that C be his executor if B will not B is appointed executor by 
Implication. 

( It } A gives a legacy to B and several legacies to other persons, among the rest to 
his daughter-ic-Iaw C, and adds *'but should the witbm.named C be not living I do 
'constitute and appoint B my whole and sole execntrix." C is appointed executrix by 
implication. 

( m ) A appoints eeveiel persons executors of his will and codicils ^nd his nephew 
residuary legatee, and 10 another codicil are these -nords, — “ 1 appoint my nephew my 
residuary legatee to discharge all lawful demands against my will and codicils signed of 
different dates." The nephew is appointed au executor by implication. 

I . [ Clause ( / ) IS sec. 18 1 of the Succession Act X of 18B5 and sec. 6 of the Probate and 

Administration Act F 1881 tilth the alteration of the word "can" into "shall." 
Clause is) is sec, 1S2 of the Succession Act X of I 88 S and sec. 7 of the Probate and Adminis- 
dratioa Act V of 183 U The word " expressed " w not happy. The corresponding word 
in the Probate and Administration Act is "express. " J 

COMMENTARY. 

To Whom Probate can be Qranted.— Probate can only be granted to an 
executor, but an executor cannot be compelled to take ou^ probate. He may 
renounce probate. But an executor who has intermeddled with the estate of the 
deceased without obtaining probate shall be compelled to take out probate and if he 
declines to do so he may be summoned to lodge the will and take out probate, Bayn^ 
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bhai V. Damodar, 20 Bom. 227 varied in 21 Bom. 75. A residuary or universal 
legatee is not entitled to probate, but to letters of administration with the will annexed, 
and if by mistake probate is granted it is void. Pundit Pz-oj/rag ifay v. OoKAarart 
Pershad, 6 C. W. N. 787 ; Ex-parte Vittal, 15 Mad, 360 ; In the goods of Shoshea 
Bkusan Bannerjee, 19 Cal. 582. The Official Trustee is not entitled by virtue of his 
office and in his character as Official Trustee to obtain a grant of probate, Cfreg v. 
Cknrustla, 38 Cal. 53. The Court of Wards is not a “ person " to whom probate or 
administration can be granted, Ganjessar Koer v. The Collector of Pa/n7, 25 Cal. 
795; Nrittya Gopal v. /ldm.-{ 7 enero/, 10 C. W. N. 241. When several executors 
are appointed, probate may be granted to them all simultaneously or at different 
times. If two persons are appointed joint executors and one of them applies for 
probate, the practice of the Bombay High Court is to admit the petition either on 
the other executor joining in the petition, or renouncing his right. In the Estate of 
Arthar Boston Rockley, Petition dated 19th September 1925. 

Probate must be granted to an executor and the Court has no discretion to \ 
refuse probate on the ground that in its opinion the applicant is not a fit person to be ( 
appointed executor, Hara Ooomar v. Doorf7ainoni, 21 Cal. 195. * 

Of what Instruments probate may be granted.— Probate can only be 
granted of instruments which are of a testamentary nature.’ Probate can be granted 
of a portion only of the will to the extent to which the contents are proved where 
other portion is lost, Keiar Hath v. Sarojtnt, 26 Cal. 634. A paper which neither 
disposes of property nor appoints an executor, generally speaking, has no testamen* 
tary character and no probate thereof can be granted, Van Slraubenzee v. IToneft, 

3 Sw. & Tr. 6. A codicil which merely revokes all former wills !$ of a testamen* 
tary nature and ought to be admitted to probate, Srenehley v. Still, 2 Robert. I62. 

If a testamentary paper is discovered after the probate is granted to an executor, the 
executor must bring it into Court for probate even though it be a mere confirmation 
of the will already proved, IVeddall v. Ntxon, 17 Beav. 160. A will made by a 
Hindu disposing of ancestral property only, is entitled to probate and the Court is 
not justified in refusing probate because the testator had no power to dispose of 
property, Barot Parshotam v, Bai ifult. 18 Bom. 749. It is not the duty of the 
Court in entertaining an application for probate to consider an issue as to the title 
of the testator to the property the will deals with or to consider whether the testa* 
tor had power to dispose it of, iVonftu V. ffomiran. 8.C. H. C. R. 287; 5 i>j WalA v. 
Chnndar ifohan, I9 All. 458 ; OcAairram v. Z^olalram, 6 Bom. L. R. 966; CAi'n* 
tamnn v. Ramchandra, 34 Bom. 589, Upon a bond fide application for probate it is 
not the province of the Court to go into question of title with reference to property 
of which the will purports to dispose. TTie grant does not prejudice the rights of 
any person who claims any such properly, PeAoryJialf V. JujffO zt/oAan, 4 Cal. I, 

An instrument appointing an executor is entitled to probate though the executor may 
renounce probate, O'Dwyer v. Ceare, i Sw. 6: Tr. 465. 

A will which simply appoints testamentary guardians does not require to be 
proved. Gilliat y. Ctlliat, i Phillim. 222. Also if a will is 
r^obate * cannor^"be limited to property in a foreign country, it is not entitled to 
pranK'd. probate in Ibis country. A writing which is not of a testamen- 

tary character is not entitled to probate. If one part of an 
Instrument operates inpr<rjenfi as a deed and another in futuro as a will, probate 
may be granted of the latter portion, Chmd Hal v. Laehmi, 22 All. 1O2. MargiBal 
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of death. The heirs may deal with the property until the grant is made, Antowj v. 
Makis, 34 Mad. 395. The property vests only at the time of the grant, though for 
certain purposes the grant may relate back to the death of the deceased. For 
example, an administrator may have an action of trespass or trover for the goods of 
the intestate by one before the letters are granted to him ; otherwise there would be 
no remedy for this wrong-doing, Tharpe v. Starwood, 5 M. & Gr. 760 ; Foster v. 
Sates, 12 M. & W. 226. It is only in those cases where the act is for the benefit 
of the estate that the relation back exists. But once the letters of administration are 
granted the interest of the administrator in the property of the deceased is equal to 
the interest of an executor. (As to other differences between the authority of an 
executor and that of an administrator see what an executor and an administrator can 
do before grant, post, p. 255 ). 

But in all cases the title of the administrator to the property of the intestate, 
though it does not exist until the grant of letters of administration, relates back to 
the time of the intestate's death, Foster v. Sates. 12 M. & VV. 226. If a creditor 
files a suit against the heirs of the deceased and obtains a decree and if letters of 
administration are subsequently granted to other person the decree is a nullity. Sukh 
Ndndan v. Sennick, 4 All. ig2, J^VanyT 2). (?fjQa2i»oIa v Adarji Ohasicala,l^ 
Bom. 337. 

Probate only to ap. 222 . ( I ) Probate shall be granted only to 
pointed executor. an executor appointed by the will. 

( 2 ) The appointment may be e-xpressed or by necessary 
implication. 

Itlustrahons. 

(>) A Wills that C be his executor if B will cot B is appointed executor if 
impUcation. 

( (» ) A gives a legacy to 5 and several legacies to other persons, among the rest to 
his daughtei'io-lsw C, and adds '‘but ehould the within-nsmed C be not living I do 
constitute and appoint B my whole and eole executrix." G is appointed executrix by 
implication. 

( lit ) A appoints several persona executors of his will and codicils qnd bis nephew 
residuary legatee, and in another codicil are these words,— "I appoint my nephew my 
residuary legatee to discharge all lawful demands against my will and codicils signed of 
diilerent dates." The nephew is appointed so executor by implication, 
r . t Clause (I) is sec. tSi of the Succession Act X of ISSS and sec. 6 of the Prolate and 
Adntmhtralton Act V of 1881 uUh the altemhon of the word "can” into "shall." 
Cfatise (2) IS sec. 183 of the Succession Act X of 1865 and sec. 7 of the Probate and Adminn- 
tration Jet V of 1881 , The lUord "expressed" is not happy The corresponding word 
in the Probate and Administration Act is "express. " ] 

COMMENTARY. 

To Whom Probate can be Oranfed.— Probate can only be granted to an 
executor, but an executor cannot be compelled to take ou^ probate. He may 
renounce probate. But an executor who has intermeddled with the estate of the 
deceased without obtaining probate shall be compelled to take out probate and if he 
declines to do so he may be summoned to lodge the will and take out probate, Da^a- 
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bhai V. Damodar, 20 Bom. 227 varied io 21 Bom. 75. A residuary or universal 
legatee is not entitled to probate, but to letters of administration with the will annexed, 
and if by mistake probate is granted it is void. Pundit Prayrag Jtaj v. Ooukaran 
Pershad, 6 C. W. N. 787 ; Ez-pirte Vtttal, 15 Mad. 360 ; In the goods of Shoshee 
Bhusan Bannerjee, 19 Cal. 582. The Official Trustee is not entitled by virtue of his 
office and in his character as Official Trustee to obtain a grant of probate, Grey v. 
Chnrusila, 38 Cal. 53. The Court of Wards is not a “ person ” to whom probate or 
administration can be granted, Ganjessar Koer v. The Collector of Patni, 25 Cal. 
795; Nrittya Copal v. Adm.-O'enerol, 10 C. W. N. 24I. When several executors 
are appointed, probate may be granted to them all simultaneously or at different 
times. If two persons are appointed joint executors and one of them applies for 
probate, the practice of the Bombay High Court is to admit the petition either on 
the other executor joining in the petition, or renouncing his right, 7 n the Estate of 
Arthur Boston Roekley, Petition dated 19th September 1925. 

Probate must be granted to an executor and the Court has no discretion to • 
refuse probate on the ground that in its opinion the applicant is not a fit person to be { 
appointed executor, Hara Coomar v. Doorgamoni, 21 Cal. 195. * 

Of whot instruments probate may be granted.—Probate can only be 
granted of instruments which are of a testamentary nature.' Probate can be granted 
of a portion only of the will to the extent to which the contents are proved where 
other portion is lost. Keiar Hath v. Sarojini. 26 Cal. 634. A paper which neither 
disposes of property nor appoints an executor, generally speaking, has no testamen- 
tary character and no probate thereof can be granted, Van Siraubenzee v. ifonek, 

3 Sw. & Tr. 6. A codicil which merely revokes all former wills is of a testamen- 
tary nature and ought to be admitted to probate. Brenehtey v. Still, 2 Robert. 162. 

If a testamentary paper Is discovered after the probate is granted to an executor, the 
executor must bring it into Court for probate even though it be a mere confirmation 
of the will already proved, Weddall v. Nixon, 17 Beav. 160. A will made by a 
Hindu disposing of ancestral property only, is entitled to probate and the Court is 
not justified in refusing probate because the testator bad no power to dispose of 
property, Barot Parshotam v. Bai iluli, i8 Bom. 749. It is not the duty of the 
Court in entertaining an application for probate to consider an issue as to the title 
of the testator to the property the will deals with or to consider whether the testa- 
tor had power to dispose it of, Nanhu v. S'omtruu, 8 -C. H. C. R, 287 ; Birj Nath v. 
Chandar Uohan, 19 All. 458 ; Oekawram v. Dolalram, 6 Bom. L. R. 9^ ; CAin- 
faman v. Ramchandra, 34 Bocn. 589. Upon a bond fide application for probate it is 
not the province of the Court to go into question of title with reference to property 
of which the will purports to dispose. The grant does not prejudice the rights of 
any person who claims any such properly, Behary Ball v. Juggo dUohun, 4 Cal. i. 

An instrument appointing an executor is entitled to probate though the executor may 
renounce probate, O'Dwyer v. Ceare, i Sw, & Tr. 465. 

A will which simply appoints testamentary’ guardians does not require to be 
pro\ed, Gilltat y, Gilltat, 3 Phillim. 222. Also if a wilt is 
probatV* canno™^”^ limited to properly in a foreign country, it is not entitled to 
granted. probate in this country. A writing which is not of a testamen- 

tary character is not entitled to probate. If one part of an 
instrument operates in prtrsnfi as a deed and another in futuro as a will, probate 
may be granted of the latter portion, Chmd Hal v. Laehmi, 72 All. 162. Marginal 
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notes and alterations made by the testator in his will which are unattested cannot be 
admitted to probate, S<irdar Nowrojiv.Pttthhai.lS Bom. L. R. 352. Probate niay 
be granted of a part of the will and the other parts omitted if they are not proved 
to have been prepared under instructions from the testator, Hormasjee K. Scthna v. 
Dhanjishato R Lalcaca, 12 Boro. L. R. 569. 

One of the invariable tests in coming to a conclusion as to the testamentary 

_ , - , , . . character of a paper is to see whether the paper is revocable, 

Test fop determining , . .. . ... Tj ... 

the testamentary cha- Rojammal v. Authtammal, 3 i MiO. 304. A document which 
racter of an mstru- is plainly intended to be operative immediately and to be final 
and irrevocable is a non^testamentary instrument and probate 
cannot be granted of such an instrument, Umrao Singh v. Lachhman Singh, 13 
Bora. L. R. 404 (P. C.). 

Under the Probate and Administration Act, probate may be granted of a 
nuncupative wilt, Ookut Chand v. Mangal Sen, 25 All. 313 1 
ativ^wdls iht will of Hafi ^fahortled /166a, 24 Bom, 8 ; ^/artom6ai v. 

pa ive wi s. Hasam, I Bom. L. R. 715. Such a Will is admitted to pro* 

bate under the ordinary practice of the Court, and in granting the probate the only 
question to be considered is whether the will is a fabrication or not, Qohuldas v, 
PwrusAolamdas, I Bom. L. R. 470. 

Who Is Capable of Being an Executor.— Any person may be appointed 
executor. 

(1) The King may be constituted executor in which case he appoints such 
person as he shall think proper to execute the will. 

(2) A corporation aggregate may be appointed executor in which case they 
appoint persons styled Syndics to receive W/ers 0/ admintslrofion with the will 
annexed, In the goods of Darke, I Sw. & Tr. 516. 

(3) A corporation sole may be appointed executor, In the goods of Haynes, 
3 Curt. 75. 

(4) A partnership firm may be appointed executor and in the absence of 
anything In the will to the contrary, it is only those members of the firm who were 
members at the date of the will are entitled to probate. (Coote's Probate Practice, 
iSth Edo., p. 67) . In the recent case of In the goods of Oeorge Nash, 29 C. W. N. 
373, it was held that when a member of the firm is appointed executor the member 
who applies for probate must show that he was a member of the firm at the date of 
the will and at the date of the death of the testator. If a solicitor’s or a trading firm 
be appointed executors the appointment only applies to the members of the firm at 
the date of the will, unless a contrary intention is expressed in the will. In the goods 
of Fernie, 6 Notes of Cas. 657. 

(5) An alien is capable of being an executor. 

(6) A minor may be appointed executor and even a child en ventre sa mere. 
But probate cannot be granted to a minor. (Sec. 223). A Succession Certificate 
can be granted to a minor, Krishnama v. Venkammah, 36 Mad. 214. If the minor 
is sole executor or sole residuary legatee letters of administration with the will 
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annexed may be granted to the legal guardian of such minor limited during his 
minority. Probate of the will shall be granted to him after he shall have completed 
the age of l8 years and not before. (Sec. 244). 

(7) A bankrupt or an insolvent may be executor, and the Court cannot refuse 
to grant probate to such person on account of his poverty or insolvency, provided 
that the testator knew that the person was a bankrupt or insolvent when the testator 
executed the will. If the commission of the act of insolvency was subsequent to the 
execution, the Court would control the action of such executor by refusing probate or 
by the appointment of a receiver. (See Mortimer on Probate, p 234). 

(8) A person of unsound mind or non compos menfis may be executor, but 
probate will not be granted to such person. Letters of administration with the will 
annexed may be granted to his committee limited until he shall become of sound 
mind. (Sec. 246). 

(9) A married woman may be appointed executrix, but probate cannot be 
granted to her without the previous consent of her husband (except under the 
Probate and Administration Act when no consent of the husband is necessary ). 
When probate or letters of admioislratlon have been granted to a roamed woman 
she has all the powers of an ordinary executor or administrator. (Sec. 315). 

(10) The OlTicial Trustee may be appointed executor. Tn the poods of 
fi/anick Lai Seal, 33 Cal. 136. But see the contrary decision of Jenkins, C. J., in 
Oren V. C/iarustia, 38 Cal. 33, where it was held that the Official Trustee as 
constituted by Act XV(( of (864 is not entitled by virtue of his office and in his 
character as Official Trustee to be executor or administrator and as such to obtain a 
grant of probate. (Williams on Executors, loth Edn., pp. 158*l64). 

0 ! the Appointment of Executors.— The appointment of an executor may 
be express or implied. An executor can derive his office only from a testamentarj* 
appointment, ff'trmbat v. Bammji. 7 B. H. C. R. 6i, (a. c. j\). The testator may 
himself appoint or ask another to appoint an executor, fifoosa Ilaji v. ITaji Abdul. 

5 Bom. L. R. 639 Ln re Crtngan, 1 Hagg. 548 ; and the person to whom such power 
is given may appoint himself executor. In the gooda of Ryder, 2 Sw. & Tr, 
127 When a testator has omitted to appoint an executor the Court will appoint as 
executor the person whom it would appear from the tenor of the will the testator 
contemplated should be executor, In the goods of Courjon, 25 Cal. 65. 

An executor by implication is usually caUed eiecufor according to the tenor. 
To constitute an executor according to the tenor It must appear from (he will that 
the testator intended that he should collect his assets, pay hU debts, and generally 
administer his estate, (Williams on Executors, lOth Edn.. P. 168), In the Matter of 
Badha Monohur Mookerjee, 5 Cal. 756; Jn the goods of Ranc^ard, L. R. 2 P. 

6 D. 369; SfiliiilfTi V. Canji. 26 Boro. 571, He must have a general power 

to receive and pay «hat is due to the estate. A direction to pay (he testator's debts 
or funeral expenses out of a pjrticular fund and not out of the general estate will 
not do, /TuppiV^rinnl V. Ammmi 22 Mad, 345 ; v CjnJi. ?6 Bom, SJt ; 

Sayaji v. ifwftuno&oi. 6 Bom. L. R, jB, nor a mere bequest of all the property 
including the debts of the testator Rx parle. ritfal, 15 Mad. 360. Where property 
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is left by will to trustees they will not be entitled to probate as executors according to 
the tenor, unless it appears from the will that they have to discharge such duties as 
the executors have to perform, Appacooty v. fiiuthu, 30 Mad. 191 ; Harilal v. Bai 
filani, 29 Bom. 351. A mere direction that the person appointed should take care of 
the property during the minority of the son of the testator will not constitute him 
an executor according to tenor, Seskamma v. Chennappa, 20 Mad. 467 ; Oopal 
Bass V. Budrce Bass, 33 Cal. 657 * 

An executor may be appointed by necessary implication, as where the testator 
says, “ I will that C be my executor, if B will not.” In this case B may be admitted, 
if he please, into the executorship. (III. t.. see also illustrations ii.. and m. ) 
Or, if the testator, supposing his child, his brother, or his kinsmen to be dead, say 
in his will, "For as much as my child, my brother, etc,, is dead, I make A B exe* 
cutor.” In this case if the person whom the testator thought dead be alive, he shall 
be the executor. 

When there is an express appointment of an executor, It is less probable that 
there should be an executor according to the tenor. But if there is one he will be 
entitled to probate jointly with an executor expressly nominated, Pomll v. 
Stratford, 3 Phlllim, II8. 

The mere appointment of a universal legatee will not constitute the legatee an 
executor according to the Unor and the practice of the Court is, when there is no 
executor appointed expressly to grant to the universal legatee, not the probate of 
the will, but letters of administration with the will annexed, EX’parte, Viiial, 15 
Mad. 360 Goods of Shoshet Bhusan Bannerjee, 19 Cal. 582. 

Instituted nnd Substituted Executors. — A testator may appoint several 
persons to act as executors 5 but in law they may be considered in the light of one 
individual person. Likewise a testator may appoint several persons as executors 
in several degrees; as where he makes his wife executrix, but if she will not, or 
cannot be executrix, then he makes his son (D) executor; and if his son will not or 
cannot be executor then he makes his brother (C), and so on. In such a case the 
wife is said to be instituted executor in the first degree, B is said to be substituted 
in the second -degree, and C to be substituted in the third degree, and so on. 
So also a testator may appoint an executor and provide that in case of his death 
another should be substituted and the latter will be entitled to prove the will on the 
death of the first, even if the first had proved the will,//ithi6at v. Canji, 26 Bom. 571 ; 
jTormusji v. Bhanbaiji, 12 Bom. 164. If the instituted executor once accepts the 
office and afterwards dies intestate the substitutes in what degree soever are all 
excluded, because the condition of law ( if he will not or cannot be executor ) was 
once accomplished by such acceptance of the instituted executor. But where a 
testator appoints an executor and provides that in case of his death, another should 
be substituted, on the death of the original executor, although he has proved the 
will, the executor so substituted may be admitted to the office, if It appears to have 
l)een the testator’s Intention that the substitution should take place on the death of 
the original executor whether happening in the testator’s lifetime or afterwards. 
(Williams on Executors, lOth Edn., pp, 171-172), Jn the goods of Lighton, 

I Hagg, 235 ; 7 n the goods of Foster, L. R. 2 P. & D. 304, 
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Absolute and Qua[ified Appointment.—The appointment of an executor 
may be either absolute or qualified. 

It may be oSsolute when he is constituted certainly, immediately, and without 
any restriction in regard to the testator’s eftects or limitation in point of time. 

It may be gualifitd by limi/ofionar— 

(а) As to the time when the executor shall begin to exercise his office, e. g., 
upon the death or marriage of his son of on the expiration of five years from his 
death, or, 

(б) As to when he shall cease to act, c. g., during the minority of his son or 
widowhood of his wife, or, 

(c) It may be fimtfed tn potnf of place, e. p., the testator may make A his 
executor for his goods in Cornwall, B for those in Devon, C for those in Somerset, or, 

(d) It may be limited os to the subject matter, e g., a testator may make A 
his executor for his plate and household stuff, B for his sheep and cattle, C for bis 
leases and estates, D for his debts, or, 

(«) The appointment may be condtUonnl either precedent or subsequent, 
e. g., a condition that the person named executor shall give security to pay the 
legacies and to perform the other acts. (Williams on Executors, lotb Edn., 
pp, 175-179)* 

Co'adiutors or Overseers.— The testators sometimes nominate persons to 
assist and advise the executors appointed by them in the discharge of their duties* 
Such persons are termed oadj’utors or overseers. The co-adjutor has no pon'cr to 
administer or to intermeddle with the estate. His function is to watch and advise 
and if he finds any neglect or miscarriage in the administration by the executors, it is 
his function to bring it to the notice of the Court, Brojo Chunder v. Baj Kumar, 
6C. W, N. 3*0; The Eastern Mortgage and Agency Ltd. v. Rehati .Kumar Roy 
3 C. L. J. 260, In Sayaji v. .Vwlfumaboi. 6 Boro. L. R. 78. the testator by 
his will directed that '* my wife L shall act according to the advise of S. & D. 
it was held that L was appointed executor according to the tenor and S. & O. were 
merely co.ad]utors. (See Williams on Executors, loth Edn., p. 169). 

223. Probate cannot be granted to any person who is a 
minor or is of wnsound mind, nor, unless the 
robat”*^*catmor***^S ^ Hiudu, Muhammadan, Buddhist, 

Btsnted Sikh or Jaina or an exempted person, to a married 

woman without the prerious consent of her husband. 

( This U tec. its of the Succession Jcl X of ItSS and tec. 8 of <^e Protaf« ond 
.drfmfnjatrarion .tct V of ISSI J. 


CO.nMENTARV. 

To whom Probate cannot be granted.— (1) Probate cannot be granted to 
an executor who is a minor. 

(2) Probate cannot be granted to an executor who is of unsound mind. 
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( 3 ) Probate cannot be granted to a married woman e.tecufria: without the 
previous consent of her husband. 

(As regards Hindu and Mahomedan married woman probate can be granted to 
a married woman executrix without the consent of her husband). 

This is a relic of the old law of the disabilities of a married woman. It is 
difficult to understand why this disability should have been continued in regard to 
the advanced community when the Hindu and Mahomedan women are freed from it. 
As to the power of the Court to dispense with the consent of the husband the 
following judgment was delivered in the Bombay High Court by the Hon'ble 
Mr. Justice Shah in the matter of the Petition for Probate of the will of Ratanji 
Rustomji Desai on 30th July 1925: “The question whether the Court has the power 
to dispense with the consent of the husband in the case of a married woman 
required by the section is not easy. It appears from the instances mentioned 
in Henderson’s Law of Succession, 4lh Edition, edited by Kinney ( 1922 ) in the 
circumstances on s. 183 of the Indian Succession Act that the Calcutta High 
Court has under certain circumstances dispensed with the consent of the 
husband at least in one case. I have not been able to find any instance of this 
character in this Court and none has been brought to my notice. It seems to me, 
however, that there may be clear cases in which it may be practically impossible to 
obtain the consent of the husband and it may amount to a denial of the right of the 
wife if the probate cannot be granted without such consent. The point is not free 
from difficulty and I have not had the benefit of argument as in a contested case. 
After a careful consideration of the point it seems to me that where the circum- 
stances clearly justify dispensing with the consent of the husband the Court can do 
so. In England the consent of the husband is no longer necessary. (See Williams 
on Executors, iith Edition, pp. 154, 365 and 489 & 724) There is no provision in the 
Married Women’s Property Act (III of 1874) corresponding to sections I and 24 of 
the Married Women’s Property Act of 1882 In England and I do not think that 
section 7 of the Indian Act can be read as modifying S. 183 of the Indian Succession 
Act. No such consent is required under the corresponding provision of the Indian 
Probate & Administration Act (see sec. 8 of Act V of 1881). It is possible that the 
Legislature may consider it desirable to place this point beyond doubt and contro- 
versy by modifying this provision so as to bring it in conformity with the rule of 
English Law on the point. 

I have, however, to take the sec. as It stands. 1 bold not without hesitation that 
it is open to the Court to dispense with the consent of the husband if the Court is 
clearly satisfied that it is practically impossible for the wife to obtain such consent 
without any apparent fault on her part* I am satisfied in this case that she has 
been living separate from her husband for many years and does not know the 
whereabouts of her husband. 

Under the circumstances I direct that the consent of the husband be dispensed 
with in this case. 

In making this order, I am infiuenced by the view apparently taken by 
Harrington, J. in relation to Ooods of Lambert as slated in the commentary above 
referred to.” 

(4) Probate cannot be granted to an executor who has renounced his executor- 
ship. (See sec 230). 
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Grant o( rrotate 224 *. When several executors are ifppoin- 
probatc may be granted to them all simul* 
different times taneously OT at different times. 

/ItutfratioR 

A Is an executor of U's will by express appointment and C an executor of it by 
implication. Probsto may be granted to A and C at the same time or to A first and then to 
C, or to C first and then to A. 

(rAisissfc. ISicf the SucetssioH Act X of ISOS and see. 9 o/ tAc iVota/e uni/ 
.Idmi'nisfrati'on Act t' of IS81). 


COMMENTARV. 

An executor may be appointed solely or in conjunction with others ; but in the 
latter case they are ail considered in law m the light of an individual person. If all 
executors do not apply for probate the practice is to grant probate to those who 
apply reserving the right of the others to come in and prove the same, Pran ifath v. 
Jadu Jfaih, 20 All. 189. If executors are appointed jointly the practice of the 
Bombay High Court h to admit the petition either on the other executor joining in the 
petition or renouncing, In the Estate of Artkar Boston Bocklev, Petition dated l6th 
September 1925. As a matter of fact, however, probate granted to one of several 
executors enures for (he benefit of alt, whether the power is reserved to them or not, 
Webster v« Spencer, 3 B. & Aid. 363 ; /efcflnj7ir v. Kukibai.f? Bom. 281. 

Where the power is reserved the practice is to take out what is called a Double 
Probate which is in this manner i— The first executor that comes in takes probate 
in the usual form with reservation to the rest. Afterwards, if another comes In, he 
also is to be sworn in the usual manner and an engiossment of the original will is 
to be annexed to such probate in the same manner as the first and in the second 
grant such first grant is to be recited, and so on if there are more that come in 
afterwards. ( Williams on Executors, JOtb Edn., p. 295). The Court has no discre- 
tion to refuse probate to an executor who subsequently applies for probate on the 
ground that probate has been granted to another executor, Hara Coomar v, Doorga- 
mont, 21 Cal. iqs- 

If there be several executors appointed with distinct powers, as one for one 
part of the estate and another for another, yet there be but one will to be proved, one 
proving of it suffices, e. g.. if B is made executor for ten years and afterwards C is 
to be executor and B proves the will and the ten years expire, C may administer 
without any further probate. (Williams on Executors, loth Edn., pp. 295-296). 

The grant of probate to one oC several executors empowers the executor to 
whom it is granted with all the powers in spite of the fact that the testator 
intended that all his executors should join in alienating the property. Saiga Praskad 
V. .l/o<»faf, 2 ' Cal. 683. 

225 . (0 If a codicil is discovered after the grant of 
... probate, a separate probate of that codicil may be 
co^c»^*diSov«ed8ft°r granted to the executor, if it in no eals the 

grant cl probate. appointment of executors made 
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only some of those which relate to suits. He may do the following acts before 
obtaining probate. . - • 

(1) He may seize and take in his hands the testator’s effects. 

(2) He may pay or take releases of debts owing from the estate and may 
receive debts owing to the estate. 

(3) He may distrain for rent due to the testator, 

(4) He may sell, give away, or dispose of the goods, chattels, and effects of 
the testator, but the purchaser is not bound to pay his purchase-money until probate 
has been obtained, Newton v. Metropolitan Railway Co., i Dr. & Sm. 583. 

(5) He may assent to or pay legacies. 

(6) He may institute a suit before obtaining probate, (see ante p. 237 ). 

(7) An executor can be a petitioning creditor in insolvency proceedings, but 
he must obtain probate before an adjudication order is made, Ex-parte Paddy, 3 
Madd. 241 ; Rogers v. James, 7 Taunt. 147. 

(8) An executor of a creditor of a company may present a winding up 
petition under the Companies Act before he has obtained probate, but he must 
obtain probate before the hearing of tbe petition, Re Masonic & General Life 
Assurance Co., 32 C. D. 373. 

(9) If an executor has elected to administer the estate, he may be sued in law 
or in equity by the deceased's creditors to whom as a executor de/ure or rfe/ccto 
he has made himself responsible. A residuary legatee also may sue him for an 
account of the estate and effects of the testator. 

If an executor die before probate Is obtained any of these acts done without 
proving the will stand firm and good. (Williams on Executors, lOlh Edn., pp. 
220-227). 

What an Administrator may not do before Letters of Administration 
are grnnted.-~Uniike an executor who derives his authority from the will an 
administrator derives his authority from the grant and the general rule is that he can 
do nothing as administrator before letters of administration are granted to him. 

(1) An administrator cannot file a suit or commence an action before grant. 
(See ante, p. ^37 ). 

(2) An administrator cannot release an action or release a debt before grant. 
An executor can, Middleton's Case, 5 Co. 28 b. 

(3) An administrator cannot assign the properly of the deceased before grant. 
An executor can, Bacon v. Simpson, 3 M. & W, 87. 

(4) An administrator cannot surrender a lease, Doe v. Olenn, i Adol. & 
Eli. 49 . 

( 5 ) A notice given by an administrator before he has obtained letters of 
administration is not valid, Holland v. Xing, 6 C. B. 727. 
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(6) An adminisirator, it would seem, cannot effect a valid raorlgaBc before 
grant, ifeffera v. firoten, i H. & C. W6. An executor can. 

Generally It may be observed that only such acts as are done by the adminis- 
trator before grant which are beneficial to the estate will be binding and valid. 
(Williams on Executors, lOlh Edn^ pp. 314*318). 

Effect and Consequence of Grant of Probate. -JUDGMENT IN REM.— 
The grant of probate is the decree of the (^url which no other Court can set aside 
except for fraud or want of jurisdiction, A'amolfae/itin v. N^ilrnttun. 4 Cal. 360; 
ITormusJi v. Dhnntjaiji, 12 Bom. 164; Birot Parshotnrt v. liai Mult, 18 Bom. 749, 
The judgment of a Court of probate granting or refusing probate is a judgment in 
rem (sec. 41 of the Evidence Act), CAmn'isanji v. ILtrihirabadra, 16 Mad. 380. As a 
judgment in rem it is binding upon all the world and is conclusive as to the point 
actually decided. Concha v. Concha, ii A. C. 541. According to sec. 4t of the Evi- 
dence Act a final judgment of a competent Court of probate is a judgment in rem 
only when it confers or takes away the legal character within the provisions of that 
section. Therefore probate when granted or refused is only conclusive against all the 
world in regard to the following 

(a) The due execution of the will according to the law of the country where it 
is proved. TT/uefcep v. Hume, 7 H L. C. 124. 

(5) As to the validity and contents of the will and is conclusive as to every 
part thereof of which probate is granted, fformttsjt v DftanftaO’ii 12 Bom. 164; 
CMntaman v, Ramckandra, 34 Bom. 589: In re Bhobosoondun. 6 CiU i 6 o. It 
gives no efficacy to the provisions of the will, it is merely a proof of its contents, 
iwfiaie Bim. Tek v. Chuah Ohoh, 2$ Bom. L. R. I2i (P. C.). 

(c) The appointment of executors, Cfrtffilki v. ffamiUon, la Ves. 29S; Bat 
Oansadhar Tilak v. S-xkiearbai. 26 Bora. 792; Raghu iVatA v. ilfujsf Pafa A'oer, 6 
C. W. N. 345 : iVisAi Aanfa v. A.shti Tosh, 17 C. W. N, 613 ; Birj Hath v. Chandar 
JifoAon, 19 All. 458 5 CAintaman V. RamcAondra. 34 Bom. 589; Hormusji v. Bai 
Dhunbaiji, 12 Bora. 164. 

id) Once probate is granted no suit will lie for a declaration that the willis 
not genuine, SAeoporaan v. Bontnandon, 20 C. W, N. 738 (P. C.) ; or that the testa- 
tor was not of sound mind, Alien v. Dwndos, 3 T. R. I25 ; Alien v. McRheraon, 
I H. L. C. xgr. 

The grant of probate is not conclusive against all the world 3n regard to the 

following ... 

(tj) In TTaiyiiflcAafid v Sitabai, I6 Bom. L. R. 5 ( F. B. ) , it was held that 
sec. 4t of the Evidence Act was not applicable to the judgment of probate Court 
which declared that the will was made when the testator was not of sound mind, 

(A) It may be shown that (he grant was revoked or that it was forged or that 
it was granted by a Court that had no jurisdiction. 

(c) If the grant is refused by a competent Probate Court the refusal does not 
necessarily amount that the will is not genuine, <?angsA%'. Ramchandra,2t Bom, $63, 
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(d) The grant does not decide any question of title or of the disposing power 
of the testator, for in an application for probate it is not the province of the Probate 
Court to go Into the question of title of the property or the validity of the disposition, 
Sal Oangadhar Tilah v. Sakwarbai, 26 Boio. 792, Oehavaran v. Solatram, 28 Bora. 
644; Arunmot/i v. Mohendra, 20 Cal. 888; Jagannath v. Runjil, 25 Cal, 354. 
Chinnasami v. Hariharahadra. l6 Mad. 380 : Chintaman v. Ramchandra, 34 Bom. 
589 ; Barot Parshotatn v. Bai Afuli, i8 Boro. 749 ; Ragha Nath v. Olmst. Pate Koer, 
6 C. \V. N. 345 . 

In Mirza Kurratulain v A’bwaft itfwzAet-ttd-Dofp/o, 9 C. W. N. 938 (P. C.), 
their Lordships held that the plea of res judicata taken on the ground that the ques* 
tions In issue in the suit were formerly in issue in probate proceedings could not be 
given effect to when the said proceedings are not in evidence and there is no suffici- 
ent evidence to support the plea. The Court cannot give effect to the plea unless it 
can say for itself that the matter in issue in the suit were in issue in the probate 
proceedings. In Lalit hlohan v. Radharam. 15 C. W. N. 1021, an application was 
made by A for letters of administration alleging that he was the nephew of the 
deceased; a caveat was entered by B. and it was proved in the probate proceedings 
that A was not the nephew of the deceased and the application was refused. A then 
filed a suit against B for a declaration of title to the property of the deceased on the 
same ground that he was the nephew of the deceased. It was held that the decision 
of the Probate Court on the relationship of the plaintiff was not res 7udieafa. See 
also, Sheoparasan v. Ramnandas, 20 C. W. N. 738, 

(e) Probate when granted affords prtma facie, though not conclusive, evidence 
of the domicile of the testator, Fames v. ffacon. 18 C. D. 347 5 Bradford v. Young, 
26 C. D. 656 i Concha v. Concha. II App. Cas, 541. 

So long as letters of administration remain in force they are conclusive 
evidence that the administrator to whom as next-of-kin, or one of the next-of-kin 
they were granted, is in fact such next-of-kin ; Re Ivory, 10 C. D. 372. 

As to the effect of probate over the properly of the testator see sec. 273. 


228 . When a will lias been proved and deposited in a Court 
. . .... .u of competent jurisdiction situated beyond the limits 

copy annexed of of the Frovince, whether within or beyond the 

authenticated copy of limits of His IVIajestv’s dominions, and a proper- 
■wi prove a roa . authenticated copy of the will is produced, letters 
of administration may be'granted with a copy of such copy annexed. 

ITftis is sec. ISO of the Succession Act X of IS65 Kith the follotcing atleration. tie , 
the KOrds ‘"uhether in the dominions or in a foreign countrs/" are changed into 

''Khether leithin or beyond the limits of Hts Majesty's dominions.'' Corresponding see. of the 
Probate and Administration Act V of JSSt is sec. S ). 


COMMENTARY. 

Of the Probate of the Wills of Foreigners and of the British 
Subjects not domiciled in British India. — ^The executor of a person who has 

died domiciled in a foreign country is not by virtue of a foreign probate entitled to 

sue in the Courts of British India, nor can the executor of a person who has died 
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domiciled in India, sue in a foreign Court by virtue of the probate granted by the 
Courts in British India. This section enacts that when a will has been proved in a 
Court of competent jurisdiction beyond the limits of British India, whether in the 
British dominions or in a foreign country, and a property authenticated copy of the 
will is produced, letters of admnistratiiin may be granted with a copy of such copy 
annexed. This section comes into operation only when the deceased bad died in a 
country beyond British India, leaving a wiU and also leaving property both at the 
place of his domicile and in British India. If the executor of the will to whom pro- 
bate is granted by a competent foreign Court wishes to administer the property in 
British India, he must obtain ieUets of administration with a copy of an authentic 
copy of the will annexed, and by this way to dispense with the necessity of proof of 
the original will. But if the foreign will has not been proved, the Court will have to 
take evidence as to the due execution of the will according to the law of the country in 
which the testator was domiciled and in case of moveable property the Court must 
satisfy by evidence as to the law relating to execution of wills in force in such 
country, Bhaurao v, Zakshmihit, 20 Bom 607 at 610. It is not the function of the 
Court in British India to require evidence of the validity of the will if it is 
recognised as valid by the Court of domicile of the testator. (See Mortimer on Pro- 
bate, p. 25). According to English practice probate may be granted of a wilt of a 
person domiciled abroad upon proof that it is a valid will according to the law of 
the domicile and that there are assets within the jurisdiction. It is not necessary 
that it should be first proved in the Court of domicile, Soona 3 /ayna v. Soona 
^/avena, 20 C. W, N. 833 (P. C ). 

The grant of letters of administration under this section will not be made as a 
matter of course by the Probate Court on the mere production of an authentic 
copy of the will, but the Probate Court will exercise its own judgment and discre- 
tion, Tn the gaods 0/ Cosnahan, L. R. I P. & D. 183 ; In the goods of IVeover, 
36 L. J. P. &M. 41, 


If a testator has made two independent wills, one disposing of his properly in 
this country and the other disposing of his property abroad, the former alone 
should be admitted to probate here, /n the goods of Coode, i P, &X). 449; 
the goods of Astor, (1876) I P. D. 150; In the goods of Murrag, (1896) P, 65. 

If a foreigner dies in British India leaving a will disposing of his property in 
the country of his domicile alone, the will need not be proved here, and probate 
thereof cannot be granted by the Courts in British India. 

nxempUfication.— The "properly authenticated copy of the will” referred 
to under this section is called exemplification. For form of exemplification 
see Coote’s Probate Practice. This section speaks only of letters of administration 
but probate may also be granted, In the goods of Primrose, 16 Cal. 776. Probate 
will be granted on two grounds that the will has been adopted as a valid 

testament by the Court of the country of domicile and secondly on proof that Ihe 
will is valid by the law of the country in which the testator was domiciled at the time 
of his death. (Mortimer on Probate, p. 48S). 

Evidence.— The law of the country will be proved fay an expert in that law, 
The certificate of an ambassador of the country in question is sufficient. 
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' The Colonial Probates Act, (1892) 55 Viet. c. 6, and the practice therein indi- 
cated, vir., to send an exemplification of the probate granted in any part of the 
United Kingdom to be resealed by the Court to which it is sent has not been 
extended to British India. Here the practice is to require letters of administration 
^Yith the will annexed to the estate of a British subject leaving property in India, 
In the goods of William Rennie, 40 Cal. 74. 

Procedure. — For procedure see Bhaurao v, Lakshmibai, 20 Bom. 607. The 
application should be made by a duly constituted attorney in India under a power 
of attorney executed in accordance with sec. 8S of the Evidence Act, In the goods 
0/ Primrose, 16 Cal. 776. For the meaning of the word "deposited " under this 
section see Sushilabala v. Anukul, 22 C. W. N. 713. 

22^1 When a person appointed an executor has n6t renoun- 
ced the executorship, letters of administration shall 
Grant of admioia- not be ^nted to any other person until a citation 

tratiODwhereezecutor » . ° • j ii- . 

has not renounced. has been issued, calling upon the executor to accept 
or renounce his executorship: 

Provided that, when one or more of several executors have 
proved a will, the Court may, on the death of the sumvor of those 
who have proved, grant letters of administration without citing those 
who have not proved. 

(TAis iasce. lOJo/tke Succession Act X of iSCS and sec. le of the Probate and 
Administration Act V of lS8t). 


COMflIENTARY. 

0 ( Acceptance and Renunciation of the Office of Executor.~An exe- 
cutor cannot be compelled to accept executorship. He may refuse to act as 
executor. He may renounce his right, Dayabhat v. Damodar, 20 Bom. 227, 2I Bom. 
75. When a person who has been appointed executor has not renounced, he may 
be called upon to accept or refuse executorship and a citation will be issued to him 
by the Court of Probate. The time allowed to the executor to deliberate whether he 
will accept or refuse the executorship is uncertain, and left to the discretion of the 
judge, Xavaaji v. Bai Dinbai, 40 Bom. 666. But, if the executor once elects to 
administer or intermeddles with the estate of the testator, he will be compelled to 
prove the will although a next*of-kin who may have intermeddled with the estate of 
the deceased cannot be compelled to take out letters of administration, Ackerley 
V. Oldhan, 1 Phillim. 248. 

With respect to what acts will amount to an administering such as to compel 
the executor to take probate the following two rules have been laid down in 
Williams on Executors, lotb Edn., at p. 200: 1st, that whatever the executor does 
with relation to the goods and effects of the testator, which shows an intention in 
him to take upon him the executorship will regularly amount to an administration. 
2ndly, that whatever acts will make a man liable as an executor de son tort will be 
deemed an election of the executorship. Taking possession of the estate of the 
testator, or selling the same, or receiving debts due to the testator will amount to 

administration, Long \. SVmf’r 3 Hagg. 774 . An executor who has once accepted 
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executorship or lalvcn probate canrtot afterw.xrds renounce, Ayshabai v. Ebrahim, 
32 Bom.36j. 


What Is citation.— When a person having the superior right to prove a will 
Citation administration delays or declines to do so, the Court, 

at the instance of a person having an inferior right, cites the 
person having the superior right to take the required grant and on his failing to do 
so decrees it to the other. 


It is a summons calling upon a party to do something or to see something. 
Citations are issued for the following four purposes • (a) to produce will (sec. 267), 
(6) to see proceedings, (c) to bring in probate when improperly granted and (d) to 
bring in letters of administration when improperly granted. Under this Act there are 
two kinds of citation: (a) compulsory or special citation and (&) discretionary or 
general citation. Citation under this section is compulsory or special, Sarojmi v. 
Rajlakshmi, 47 Cal. 838. Sec. 235 is another instance of compulsory citation. An 
executor called upon by citation to accept or renounce is compellable if he accepts to 
take out probate within a limited time. If he does not, letters of administration with 
the will annexed may be granted to any competent applicant, Moltbai v Kar- 
aafidfls, 19 Bom. t23 ; Kavasji v Dai Dinbat. 40 Bom. 666 , Sarojini v. RajhKshmi, 
47 Cal. 838. A case of a discretionary citation is to be found in sec. 2S3 which says 
that it shall be lawful for the Judge, if he thinks fit. to issue citations calling upon all 
persons claiming to have any interest in the estate of the deceased to come and see 
the proceedings before the grant of probate or letters of administration. 

As to the effect of omission to issue citation (see p. 265 onfe). 


230. The renunciation may be made orally in the presence 
of the Judge or by a writing signed by the person 
Form and effaci of renouiicinR, and when made shall preclude him 
torship. from ever thereafter applying for probate of the 

will appointing him c.xecutor. 

(TAis IS sec 131 of the Succession Act X of 1S65 and sec. 17 of the Probate and 
Administratton Ac< V of lS8i) 


COfllMENTARY. 

Renunciation is the act whereby a person having a superior interest or 
^ , .. right to probate or administration waives and abandons it. 

An executorwho has not elected to administer may renounce 
executorship. When the executor has renounced executorship, letters of administra' 
tion with the will annexed maybe granted to the person entitled thereto. When the 
executor has not renounced executorship, letters of administration shall not be 
granted to any other person until a citation has been issued calling upon the executor 
to accept or renounce his executorship. 

How Renunciation may be made. — Renunciation may be made in two ways. 

(1) Orally in the presence of the Judge, or 

(2) By a writing signed by the person renouncing. 
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tion with the will nnnexed to a comDCient applicant, /i/otifcai v. /Taraondaa, I9 Bom. 
123 ; Kavasji v. Bui Dinbai, 4O Bom. 666. 

Form o! CitnUon.— Whereas it appears by the petition of A. B. of filed 

in this Court on the day C, D. late of. ...deceased died 

on the day of having made and duly executed his last will bearing 

date and therein appointed you sole executor and whereas it further appears 

by the said petition that the said A B. is a legatee named therein. 

You arc hereby summoned to appear in this Court in person or by pleader 

within days from the dale of service hereof on you, and accept or refuse the 

probate and execution of ihe said will or show cause why the same should not be 
gr.anted to the said A. B, And take notice that in default nf your appearing (his 
Court will proceed to grant administration of the estate of the said deceased to the 
said A. B. in your absence. 

Grant of adnunw- 

tralian to unJveraat or 232 * Whe/)— • 

revdusry leRstces 

(a) the deceased has made a will, but has not appointed 
an execittor, or 


( 6) the deceased has appointed .an executor who is legally 
incapable or refuses to act, or who has died before 
the testator or before he has proved the will, or 

(c) the executor dies after having proved the will, but 
before he has administered .all the estate of the 
deceased, 


an universal or a residuary legatee may be admitted to prove the 
will, and letters of administration with the will annexed may be 
granted to him of the whole estate, or of so much thereof as may 
be nnadministered. 

(Thiixssee. 29</ of thf Succession Act X 0 / IS$5 and sec. i!> of the Probate and 
Administration Act V of JSSI). 


COMMENTARY, 

(See sec. 235), 

233< When a residuary legatee who has a beneficial interest 
Uigiit to admmis. ^^^^nves the testatoT, but dies before the estate has 
tration of reprpsant*. been fully administered, his representative has the 
rJsWuar/ legatee ***'* ^ame right to administration With the will anne.xed 
* as such residuary legatee. 

{ This is sec. 197 of the Sueeeision Act X 0 / jses and see. SO of ihe Probate and 
Administration Act Vofisst). 
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COMftlENTARY. 

(See sec. 235 ). 

234. When there is no executor and no residuary legatee 

or representative of a residuary legatee, or he 
tratSrTwhere^n^cx^* declines or is incapable to act, or cannot be found, 
cutor. nor residuary the person OF petsons who would be entitled to the 
live of^uTh Kte"' ndministration of the estate of the deceased if lie 
had died intestate, or any other legatee having a 
beneficial interest, or a creditor, may be admitted to prove the will, 
and letters of administration may be granted to him or them 
accordingly. 

( Thmu'ifr ]•)’> nf ihr Ael X of isn'i and ^ce. Si nf the Prohaie find 

ArlmiTHntriilioii Art V of h^'il ) 

COMAIENTARY. 

(See sec. 235 ). 

235. Letters of administration with the will annexed shall 
^ , not be granted to any legatee other than an imiver- 

of adminiitration to sal or a residuaty legatee, until a citation has been 
legatee other than uni- jssued and published in the manner hereinafter 
Tergal or residuary mentioned, Calling on the next-of-kin to accept 
or refuse letters of administration. 

( This IS sec J99 of the Succession Act X of tSGS and sec. 23 of the Prohaie and 
AdmtmstTation Act V of ISSt ) 

COAlftlENTARY. 

Letters of administration “ci/JD tsstSTllBnio SDflero” (j. e., with the will 
annexed).— 'Letters of administration with the will annexed may be granted under 
the following circumstances, 

(1) If no executor has been appointed. 

(2) If the executor appointed has died in the testator's lifetime or after his 
death without proving. 

(3) If the executor has died after having proved the will, but before he has 
administered all the estate of the deceased. 

(4) If the executor has renounced or been cited and has not appeared. 

(5) If the executor is legally Incapable or refuses to act. 

(6) If the executor is residing out of the province (sec. 254). 

To whom Letters of Administration " CUd testzuisnto 'hllUSSO " may 
be granted. — The general rule is that they should be granted to the person who 
has the greatest interest in the estate of the testator. Subject to this, the following 
persons have a preferential right to letters of administration cum teatamenla annexe 
in the order of enumeration. An executor cannot be allowed to take out letters of 
administration cum teslamenlo nnnexo, for a person entitled to a grant in a superior 
character cannot take it in an inferior character. 
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(t) The universal or residuary legatee. The residuary legatee is passed over 
if he has no interest, c. p., where he has assigned over his interest, it/ayftcio v. 
.^eicsfcad, I Curt. 593, If there are several residuary legatees, administration 
may be granted to any of them, Titylor v. Shore, T. Jones, 162. A residuary 
legatee is not entitled to probate, i*undi< v. Ooukaran, 6 C. W. N, 787 ; In re Shoshee 
Shufan Bannerjee, 19 Cal. 582. 

(2) The legal representatives of the universal or residuary legatee when the 
residuary legatee has a beneficial interest. The representative, however, of a 
residuary legatee for life has no interest. Thus, where a testator appointed 
his wife residuary legatee for life and after her death appointed his daughter 
substituted residuary legatee, it was held that the husband of the daughter was 
entitled to administration in preference to the representative of the mother, Wetdrill 
V, Wriqht, 2 PhilUm. 248. The heir of the unWersal legatee may be granted letters 
cum teatea in the absence of legal tepresentatWe, H’liribhusan v, Manmitha, 45 Cal. 
862. An idol may be a residuary legatee and the shebait may be granted letters 
of administration with will annexed. Kali h'rtshna v. ilakhan I<al, 50 Cal. 233; 
Ranjit Singh v. Jagannath, 12 Cal. 375. 

( 3 ) The next-oWein of the deceased. The next-of-km is passed over when be 
has no interest. 

(4) Any other legatee having a beneficial interest, 

(5) A creditor of the deceased. 

Sec. 234 is discretionary. Ordinarily the creditor comes in after the nexbof.kin. 
But if the interest of the estate requires it. a grant may be made to a creditor in 
preference to a pecuniary legatee. In re N". C. Viegas, 1 B. H. C. R, 103. 

Note —Uader sac 8 of the Admiaislrstor.QeDetaVs Act No Ul of 1913, the Admlnis* 
tratOT'Qeneral has a rii;ht to letters of edmimstration other than letters pendente h’te in 
preference to that of (a] a creditor , or (6) a legatee other than an universal legatee ; or (c) a 
friend of the deceased. 

Citation.— Citation required under sec. 23 S is compulsory or special. In all 
these cases where a party has a prior title to a grant, a citation must be issued to 
him before granting letters of administration to any other person. Therefore, the 
executor, if there be one, must be cited before a grant to a residuary legatee, unless 
the executor has renounced executorship. A residuary legatee must be cited before 
a grant to the next-of-kin, and the next-of-kin most be cited before a grant to a 
legatee other than an universal or residuary legatee, and so on through all the 
gradations of priority. 

In every case in which probate of the will of a Hindu is applied for a 
special citation must be served on those persons whose interests are directly 
affected by the will. In the matter of the Petition of Kurro Loll 5 ^aAfl, 8 Cal. 570. 

Effect of Omission to issue Citation.— Where the compulsory citation 
is omitted, the grant of letters of administration with the will annexed would be 
defective on the face of it, because the wlU Is the act of the deceased himself and 
provides for the persons who should administer the estate *, in such a case the 

33 
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being defeclive should be revoked as soon as the defect comes to the notice of the 
Court. Ehkeshi v. Hari Prosad, 30 Cal. 52S; In the goods of Gnnga Bissen, 2 
C. \V. N.607: ^orojVfii V. J2aj7oA:iAmi, 47 Cal. 838. But if the person entitled to a 
special citation is otherwise aware of the application and had an opportunity of 
intervening, refrains from doing so the omission to serve citation will not affect the 
grant, Kanhai Pont v. Jagendra, I Pat. 86. Where, however, cit.alion is discre- 
tionary and a person who may be interested in disputing the genuineness of the will 
is not cited and probate is granted ex-pirte, the mere absence of citation does not 
invalidate the grant because the will may be a perfectly genuine will and the opposi- 
tion of persons who ought to have been cited might have proved ineffective, Digw 
bar V. Karayan, 13 Bom, L. R. 38. 

A citation answers two purposes ; it either compels a representation to be taken 
Pu «e of c'tatio those who are prim.arily entitled to it, or where they do not 

^ take it the process provides a substitute for a voluntary renun- 

ciation on their part. (Coote’s Probate Practice. I2th Edn., p. 242). 

Where citation is discretionary the practice of the Bombay High Court is not 
to issue citation as a rule in the case of persons governed by the Succession Act. 
But if the deceased is a Hindu or a Mahomedan citations are as a rule issued. (See 
High Court Rules, 5“6-5;7). 

Mere citing a person in probate proceedings does not make him a defendant, 
unless the caveat is died, Ssroja ^undari v. Abhoy Charon, 41 Cal. 819. 

Service of Citation.— Ordinarily citation is to be served personally through 
the bailiff of the Court and m case of special citation it must be served person- 
ally. In case of discretionary citation it is usually inserted in local papers 
inviting all persons interested m the estate to come and see the proceedings. If the 
person required to be served is a minor the practice is to appoint a guardian ad titen 
for the minor and to serve the citation on him, PadhaShyam v. Panga Sundari, 24 
C. W. N. S4l! Saehmdra v. Hironmoyee. 24 C. W. N. 538? Dinjendra Eath v.. 
Ootoke Hath, 19 C. W. N. 747 J Wo/ffr Pebells v. 2forta Pebelis, 2 C. W. N. lOO. 


236. Letters of .administration cannot be granted to any 
person who is ,a minor or is of unsound mind, nor, 
Towhomadministra- unIcss tlic deceased was a Hindu, Muhammadan, 

tion may not M grant- »j, • . o-i it- . ' 

cd. lauddbist, bikh or Jama or an e.vempted person, 

to a married woman without the prenous con- 
sent of her husband. 


{ This IS sfc. ISO cf Ihr Sueee**ion Act X of I’^CS and sec. JSp/the Prohate and 
Adninistration Act Vof 

CO.MJWENTAR^'. 

For commentary see sec. 223. In the matter of William Robert Sheldon 
deceased consent of the husband was dispensed with by the Bombay High Court in 
a petition for letters of administration by a married woman. Petition was filed on 
2Sth April 1919. Letters of administration cannot be granted to a minor under the 
Probate and Administration Act, In the goods of Setenaratn llohata, 21 Cal. 9II. 
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CHAPTER n. 

01 Limited Grants. 

Under this Chapter limited grants are of 

I. Grant Limited in Duration— Secs. 237 to 240. 

II . Grant for the Use and Benefit of others— Secs. 241*247. 

HI. Grant for Special Puri>oses— Secs. 248 to 254 . 

IV. Grant with Exception— Secs. 255 to 256. 

V. Grant caeterorum or Grant of the Rest— Sec. 257. 

VI. Grant de Bonis Won— Secs. 258 to 259. 

VII. Cessaie Grants or Supplemental Grants— Sec. 260. 

Grntits limtlcd in duration. 

237 . When a will has been lost or mislaid since the testa- 

tor's death, or has been destroyed by wrong or 
draft accident and not by any act of the testator, and a 

copy or the draft of the will has been preserved, 

probate may be granted of such copy or draft, limited until the 
original or a properly authenticated copy of it is produced. 

( Thts t* »tc Jd of tht Sicoessxon Act X of tSCS and «8C Si of ths ProLate and 
.ddmiflistrotion Act of issi ). 

COMMENTARY. 

(See next sec.) 

238 . When a will has been lost or destroyed and no copy 

, has been made nor the draft preserved, probate 

of lost or destroyed may be granted ot its contents if they can be 

Will. established by evidence. 

( Tfcts IS #€C. of the Succession Hct X of iS6S and sec. 23 0 / (fie Probate and 
AdmtMstraUon Act V of 4383). 

COMMENTARY. 

The words "since the testator’s death" in sec. 237 qualify only the word 
mislaid " and has no reference to the word ** lost Raraf Chandra v. Qolap 5 ’un' 
dart, 18 C. \V. N. 527. 

I.-GRANTS LIMITED IN DURATION. 

When the original will is lost or mislaid since the testator’s death, or destroyed 
by wrong or accident hut not by the testator himself, and a copy or draft has been 
preserved, probate may be granted of such copy or draft, limited until the original 
or an authentic copy U produced, Jn the goods of L. P. D. Broughton. 29 Cal. 311. 
But the executor must produce proof by afhdavit that the anginal was duly 
executed, that it was in existence after the testator’s death and has been since lost 
and that the copy produced is a true one. 
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Probate may be cranted of a lost will if the will is proved by the evidence of 
witnesses and the evidence of a sinsle witness would be sufficient if his veracity 
and competency is unimpeached, Sugden v. Lord St. Leonards, (1876) I P. D. IS4 » 
JTarns v. IS P. D. 170. 

If no copy or draft has been preserved, probate may be granted of its con* 
tents or of its substance and effects, if they can be established by evidence. Oral 
evidence will be admissible to prove such contents and even 7:ost testamentary 
declarations of the testator as to the contents of the W’ill will be admitted as 
secondary evidence of the contents, Sugden v. Lord St. Leonards, (1S76) 1 P. D. 
154: IFoorfinrd v. Oouldstone, H App. Cas. .169. (Williams on Executors, 10th 
Edn., pp. 293*295). Probate can be granted of a portion only of the will to the 
extent to which the contents arc proved when other portion is lost, Kadar Nath v. 
Sarojini, 26 Cal. 634. 

In Jshur Chunder v. Logamoi/e. 8 Cal. 864; Anwar ^Tooaein v. Secretary 
of State, 31 Cal. SSs ; Thornton v. Thornton. 3 C. W. N. clxix grants were made 
of lost will. In the case of Re ITajt Mahomed, 24 Bom. 8 probate was granted 
of a nuncupative will. 

Procedure.— Theprocedurcistoannexairuecopy of the will tothc petition 
and the Court wiU determine whether there was a will of the testator in existence 
at his death, the circumstances as to its not forthcoming and whether the copy 
annexed is the true copy thereof, Tshvr Chunder v. Doyamoye, 8 Cal. 864. 

Evidence.— The executor must prove the due execution of the original 
will that it was in existence at the testator’s death and has been lost and that the 
co’py is a true copy. 

The contents of a lost will may be proved by secondary evidence and the 
evidence of a single vvitness would be sufficient if his veracity and competency is 
unimpcached, Lard St. Leonards. <1876) X P. D. ISJ. Also declarations 

written or verbal made by the testator both before and after the execution of the 
will, will be admissible in evidence, v, .^forris, (1897) P. 40. (See Coote’s 

Probate Practice, 15th Edn., p. 426) 

239t (he tvill is in the possession of a person rcsi- 

din" out of the pronnee in which application for 
vhrrTonCTnruxi«s^ probate is made, who has refused or neglected to 
deliver it up, but a copy has been transmitted to 
the executor, and it is necess.ny for the interests of the estate that 
probate should be granted without u-aiting for the arriwal of the 
original, probate may be granted of the copy so transmitted, limited 
until tile will or an authenticated copy of it is produced. 

( 1 '* tee. .*/() of the Succesnoa Act X of and $ec, .*5 of the Pro^iate and 

Adninulration Act yrfJSSJ). 


COMMENTARY. 

Where the will or codicil or both are in the custody of a person residing 
abroad and it is essential that the grant should be made forthwith, a limited grant 
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wiU be madeof a true copy until the otigmal is forthcomioK. But if the person in 
whose possession the will Is, resides within the province, he may be compelled to 
produce the will either by citation if he is an executor or by a summons. Even a soli- 
citor has no lien on the original will executed by his client and he cannot refuse 
the production of it, Ocorges v Oeorgea, 18 Ves. 294. It is only where the person 
resides outside the province and the interests of the estate so require that the 
limited probate under this section may be granted. 

Procedure— The executor should make an affidavit showing the manner in 
which the copy was transmitted to him that a better or more authentic copy does not 
exist in this country and that it is esseniial for the interest of the estate that the 
probate be forthwith granted See In re Nobodoorga, 7 C. L. R 387. 


240. Where no will of the dece.ised is forthcoming, but 
there is reason to believe that there is a will in 
wuf produced^ existence, letters of administration may be granted, 
limited until the will or an authenticated copy 
of it is produced. 

( TAij u see. JJl of ihe ^ueeesston Act X of tsus and sec J7 of the Probate and 
/Idministratton Act V of IS81) 


COMMENTARY. 

A person who applies for letters of administration is required to swear that the 
deceased died intestate* It sometimes happens that the party cannot in conscience 
take the oath, for he may knew or have reason to believe from the deceased's 
observations or from the information of others that there was a will in existence 
subsequently to the deceased’s death. If no copy of the will can be produced and 
its contents cannot be substantiated he may take administration limited until the 
original or an authentic copy is produced, In the goods of Metcalfe, I Add. 343. 


Grants for the use and benefit of others having right, 

241. When any executor is absent from the province in 
. . . , , which application is made, and there is no executor 

will annexed, to attor- Within the provmce Willing to act, letters of 
ney of absent execu- administration, with the will annexed, may be gran- 
ted to the attorney or agent of the absent e.xecutor, 
for the use and benefit of his principal, limited until he shall obtain 
probate or letters of administration granted to himself. 

I Thta 18 sec i’l-’ of the ^ucemton Act X of tSSS and wc. '48 of the Probate and 
Adminislrnliou Act V of ISgl ). 

COMMENTARY. 

II-GRANT FOR THE USE AND BENEFIT OF OTHERS. 

(o) Adminislrallon “durante flfeSMtia".— (I) Where the executor is 
absent, from the province, letters of admlnislration with the will annexed may be 
granted to his duly constituted attorney for the use and benefit of his principal 
limited until he obtains probate or letters of administration. It is only when the 
executor is absent from the province that letters of administration under this section 
CJn be granled to an attorney. If the executor is residing within the Jurlsdictio 
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the Court will not grant administration to his attorney for his use and benefit. In 
the goods of Burch, 2 Sw. ik Tr. 139. Under this section the attorney must be 
residing within the province. In re Nesbitt, 4 B. L. R. app. 49; In the goods of 
Leckie, 15 B, L. R. App. 8. 

The appointment may be under a power of attorney from the executor for his 
use and benefit. The power of attorney is revocable and when the executor revokes 
it and desires probate, the Court is bound to grant it to him. The power may be 
general or special. But the power must be duly executed and attested. (See secs. 82 
& 85 of the Evidence Act and the Powers of Attorney Act VII of 1882). The power 
of attorney shall be annexed to the petition and evidence shall be given of its due 
execution. A power of attorney executed before a notary public would be sufficient 
if the notary has made the usual declaration on the power. Goods of Mylne, 33 Cal. 
625 ; Coodso/ .Henderson, 22 Cal. 491; In re Sladen, 21 Mad. 492; Goods of 
William Bennie, 40 Cal. 74. 

On the return of the executor to the province and applying for probate, the 
grant durante absentia ceases and expires and there is no necessity to expressly 
revoke such grant, In the goods of Cassidg. 4 Hagg. 360. Also, on the death of 
the absent executor, the letters of administration cease to be of any force, and the 
administrator cannot make a good title if he sells the property of the deceased, 
unless he can warrant to the purchaser that the executor is alive^ Webb v. JTirby, 7 
De G. M.&G. 381. 

But so long as the grant is subsisting an administrator under this section Is the 
legal representative of the deceased and has all the powers of an ordinary 
administrator. 

When once probate is granted to an executor and the executor goes abroad no 
letters of administration to his attorney can be granted under this section, but 
under sec. 252 letters of administration for the purpose of becoming a party to a 
suit to be brought against the executor or administrator may be granted. [See 
post p. 276 ; see also, In the estate of Thomas. ( 1912) P. 177 ]. 

Under rule 580 of the Bombay High Court Rules an application for letters of 
administration or administration with the will annexed may be made by a constituted 
attorney of a person residing out of the province provided that such constituted 
attorneg resides within the province and that such application is made through 
an attorney of the Court. 

An administrator under this section Is not required to execute administration 
bond. (See sec. 291 ). 

242. When any person to whom, if present, letters of 

.j --f . .t administration, with tlie will annexed, miffht be 

Administration, with . • / r .t . ’ 1 ** c 

will anneied. to attor- granted, IS absent from the pro\nnce, letters ol 
ney of absent person administration, with the will annexed, mav be gran- 
be entitled to adroinis- ted to his attomcy or agent, limited as mentioued 
in section 241 . 

( This it tee. US of the Saeeet^on Act X of JSCS unJ tee. SQ of the Protiate end 
Adminittratlon Act V of JSSJ ) 
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COMMENTARY. 

This section deals with the case of grant to an absent administration when the 
deceased has left a will. See In lie Afglne, 33 Cal. 625. 

243. When a person entitled to administration in case of 
intestacy is absent from the province, and i\o 
«t»^rn?r”’*or**absen» pe^son equally entitled is willing to act, letters of 
person enliUeA to ad- administration may be granted to the attorney or 
{ntesVftcy.'” agent of the absent person, limited as mentioned 

in section 241. 

( *rr. SH 0/ /fir .VMrfM'rfon Act X <*f tScA nml *rc nf the Prnbalr nn'l 

Ai}miniitralio» Act V of 


COMMENTARY. 

This section deals with the case of grant to an absent administrator in case of 
intestacj’. 

244. When a minor is sole executor or sole residuary 
Admwjstraitondur. letters of administration, with the will 

ing mmoray of sola annexed, may be granted to the legal guardian 
residuary of such minor or to such other person as the Court 
*** '** may think fit until the minor has attained his majo- 

rity at which period, and not before, probate of the ivill shall be 
granted to him. 

( TMh is sie. SIS of th« Succession Act X of ises ani see, ii of the Probate and 
Administration Act To/ ids/). 


COMMENTARY. 

(See next section). 

245. When there are two or more minor executors and no 
Ad™.„..tr.i,o.dur. e^cmor. ">'<> 1“* attained majority, or two or 
ing minority of Bere- more residuary legatees and no residuary legatee 
duftry attained majority, the grant shall be limited 

until one of them shall have attained his majority. 

( This IS sec. CIS of the Succession Act X of tscs and sec. of the i’rofiale nnd 
Admiwstrfttion Act V of ISSJ>. 


COMMENTARY. 

Administration "darsate miacre Where a minor is sole exe- 

cutor or sole residuartj fegafee, letters of adtainisttatioti with the will annexed may 
be granted to the Uffal guardian or to some fit person fimi'ferf unfif ike minor shall 
have completed Ms eighteenth pear at which period and not before probate may be 
■granted to him. Letters of administration under this section can only be gran 
to the legal guardian of the minor and not to any other person. A testame 
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guardian appointed by the father under sec. 6o is a legal guardian. A husband is 
not a legal guardian of his minor wife. Hence, where a husband applies for letters 
of administration under this section for the benefit of his minor wife, he must first 
apply to be appointed guardian of his wife, In ihe goods of Nirojini Dehi. 34 
Cal. 706. / 

When there are two or more minor executors or residuary legatees and no one 
has attained majority, the grant mug be limited until one of them completes the age 
of eighteen years, il/adAawrao v. Maneklat. 2 Bom. L. R. 797. 

It is only in case of a minor executor or a residuary legatee that the grant may 
be so limited. If the person entitled to letters of administration in case of intestacy 
js a minor, no letters of administralion to his guardian limited as above can be 
granted, but the person next in right would be entitled to letters of administration. 
A Succession Certificate was granted to a minor under the Succession Certificate 
Act. See Krtshnama v. Venkammah, 36 Mad. 214. There was no provision made 
iiv the Succession Act X of 1865 as in the Probate and Administration Act, sec, 33, 
for grant of letters of administration if the person solely entitled to administer is a 
minor. This defect is now remedied and the word " minor ” is added to sec. 246. 
Limited administration under these sections can be granted only where all the 
executors or residuary legatees are minors. If one of them is of full age, no 
administration of this kind ought to be granted, because he who is of full age may 
prove the will, Ptgot & Gascoigne's Case, (1572) Brown), 46. See contra, Cart- 
wright's Case, I Freem. 258. 

An administrator durante minore eetate has all the powers of an ordinary 
administrator whtle the minority lasts ; the only limitation is 

Powers of an (he minority of the person, there is no other limit, Cope, 
minority” Sec 314."^ 49* He is an ordinary administrator, he can pay 

debts, sell the estate, pay legacies, and do all other acts in due 
course of administration. “Whether in the event of his selling otherwise than in 
due course of administration, a purchaser from him in good faith would acquire a 
good title or whether a purchaser is bound to satisfy himself that the sale is for 
due purpose of administration appears never to have been expressly decided.” 
(Williams on Executors, loth Edn., p. 394). But it is submitted that an adminis- 
trator durante minore eetate is during the minority in all respects on the same 
footing as an ordinary general administrator, Re-Cope, 16 C. D. 49. (Williams on 
Executors, lOth Edn. pp. 386-397)- 

If the guardian dies before majority is attained by any one 
Consequence of the of the minors, the administration granted to him ceases, and 
death of the guardian, ffgsh letters of administration must be taken by a new 
guardian. 


If the sole minor, or all the minors (where there are several) die before attain- 
ing majority, the grant made to the guardian ceases, and if a 
dea?h oVroinorl.*^ * ' estate remains unadministered, letters of ad- 

ministration dehonis non must be obtained. ( Coole's Probate 
Practice. I2th Edn.. p, 183 ). 
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2^6* If a sole executor or a sole universal or residuary 
legatee, or a person who would be solely entitled 
viae^^^d''*ben^efvt ^of estate of the intestate according to the rule 

lunatMToT mmor. for the distribution of intestates’ estates applicable 
in the case of the deceased, is a minor or lunatic, 
letters of administration, with or without the will annexed, as the 
case may be, shall be granted to the person to whom the care of his 
estate has been committed by competent authority, or, if there is no 
such person, to such other person as the Court may think fit to 
appoint, for the use and benefit of the minor or lunatic until he 
attains majority or becomes of sound mind, as the case may be. 

( riiia IS »fc. 3 t 7 0/ SucfM3«on Act X of JSCS and see. S 3 of the Probale and 
Adminisfrohon Act V of iSSt). 


COMMENTARY. 

Under sec, 21? of the Succession Acl X of iB6s there was no provision made for 
grant of administration in the case of an intestate in case the person solely entitled 
to administration was a minor as under sec. 53 of the Probate and Administration 
Act V of 1881. This defect is now remedied, flfadhavrao v Maneklaf, Z Bom, 

L.R. 797. 

Administration for the use and benefit of a lunatic.— If a sole executor 
or a sole universal or residuary legatee, or a person solelv entitled to administration 
In case of intestacy is a lunatic, letters of administration with or without the will 
annexed as the case may be, may be granted to his committee, or if there be no 
committee to any other fit person for the use and benefit of the lunatic limited, until 
he shall become of sound mind. 

Under this section it is not necessary that the executor or the residuary legatee, 
etc., should have been adjudged lunatic by the Court. When the executor, etc., has 
not been adjudged lunatic, the Court requires affidavits stating the fact of lunacy, 
and that no inquisition has been bad, and, of course, no committee appointed. 

Where probate or letters of administration has or have been granted to a single 
executor or administrator and the executor or administrator subsequently becomes a 
lunatic, the practice in England is not to revoke the probate or letters of administra- 
tion already granted, but to grant administration with or without (he will annexed 
limited during the lunacy of the executor or administrator. In the goods of Binckes, 
I Curt. 286. ( Williams on Executors, lOth Edn., pp. 410-412 ). 

According to this Act it would seem that the probate or letters of administra- 
tion already granted would have to be revoked and a new grant made to the 
committee of the lunatic, or If there be no coromiUee to any 6l person limited as 
above. ( See iH. riu., sec. 263 ). 

When administration has been granted under this section for the use and 
benefit of a lunatic, the grant ceases on the latter becoming sane, and he may take 
probate of the will or letters of administration as the case may be. 

35 
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Rul if the administrator die before the recovery of the lunatic further adminis- 
tration is granted to some other person for the use and benefit of the lunatic. 

If the lunatic die, the grant made for his use and benefit ceases and administra- 
tion (with or without the will annexed) debonis non is granted to some other person 
having interest. (Coote’s Probate Practice, I2th Edn., pp. l8l-l82). 

Pending nny suit touching the validity of the u*ill of 
a deceased person or for obtaining or revoking any 
probate or any grant of letters of administration, 
the Court may appoint an administrator of the 
estate of such deceased person, whn shall have all the rights and 
powers of a general administrator, other than the right of distributing 
such estate, and every such administrator shall be subject to the 
immediate control of the Court and shall act under its direction. , 

( 77 »isis«fc Sts of the Succession Act A* «>/ fSG3 omi see. Si of the Proliate and 
Administration .let VofJSSI.) 


COMMENTARY. 

Administration pSndSOU /i» 5 An administrator pendente liie U 
appointed by the Court pending contested testamentary and administration suits. 
Tile Court may appoint an .ndminfstrator pendente tite when there is a suit— 

(1) Touching the validity of the will of the’deceased, or 

(2) For obtaining or revoking any probate, or 

( 3 ) For obtaining or revoking any grant of letters of administration. 

The Court has power to appoint an administrator pendente lite on the applica- 
tion of a person who is not a party to the suit. Tichborne v. TtchborPe, L. R. I 
P. & M. 730. The Court may even gram injunction in a proper case, ffirod 
Barani v. Chamat .Cartni, 19 C. W. N. 205. Before appointing an administrator 
pendente lito the Court must be satisfied as to the necessity of such appointment 
and also as to (he fitness of the proposed administrator. If the application is for 
grant of letters of administration for the use and benefit of the minor, the Court must 
be satisfied as to the proper custody of the property of the minor pending the pro- 
gress of proceedings, .Uadbttvriio v. Maneklal, 2 Bom. L. R 797, The Court will 
appoint an administrator pendente hte if it is just and proper to do so, Jogendrn v. 
Atindra, 13 C. L. J. 3 J; Bhubesn ifohini v. AVran, 13 C, L. J. 47; Brindobnn v. 
Surestcar, 10 C. L. J 263, although a receiver may have been .appointed by the 
Court in a suit pending between the same parties and afTecting the same property .as 
the testamentary or administration suit, TYcAtorne v Tichborne, L. R. I P. 

M. 730. An administrator pendenfe /ife must be an indifferent person between the 
contending parties and not a nominee or agent of any of them. 

An administrator pendente lite has all the rights and powers of a general 
administrator except the right of cffatriAu/in^ the estate He renders him<elf liable 
if he intermeddles with the estate after his functions cease, In the goods of Oopal 
Lai Seal, ~ C. W. N. cciv. ; Khitish Chandra v* liadhika, 35 Cal. 276 ; Afadhavrao 
V, ifnneklaJ, 2 Bom. L. R. 797. An administrator penden/e life discharges his duty 
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to account when his accounts are complete and does not contain false or fraudulent 
entries or omissions, Khilish Chandra v. Osmond. 39 Cal. 5^7. He is, however, 
subject to the immediate control of the Court, and must act under its direction. 
He has power to receive and recover debts and file suits for the purpose. Walker v. 
WooUaston 2 P. VVms, 589. He can be sued without any leave from the Court, In 
re Toleman, (1897) I Ch. 866. 

The functions of an administrator pendente Ji/e commence from the order of 
appointment and, if the decree in the suit is appealed from, do not cease until the 
appeal has been disposed of, Taylor v. Taylor, 6 P, D 29. If there is no appeal his 
functions terminate with a decree pronounced in favour of a will and do not continue 
until the executors obtain probate, and the case is not altered if there are no executors, 
TTieland v. Bird, ( 1894) P. 262. (Williams on Executors, 10th Edn., pp. 398-403). 

for special purposes. 

24-8. If an execulor is appointed for any limited purpose 
specified in the utU, the probate shall be limited to 
Probate limited to purpose, and if he should appoint an attorney 
puiwie <peci 16 in to take administration on his behalf, the 

letters of administration, with the will anne.xed, 
shall be limited accordingly. 

I Thit ii uc. St 9 cf the Saceestian Act X of ! 96 S and sec S 5 of the Probate and 
Administration Act VoflisSl). 

COMMENTARY. 

in-ADMINISTRATION LIMITED FOR SPECIAL PURPOSES. 

Probate lor special purpt>se.~If an executor is appointed for any limited 
purpose, e. g„ for the purpose of administering ihe estate of another testator whose 
sole or surviving executor the deceased was. the probate shall be limited to that 
purpose. 

If a testator appoint an executor of his will eenetally and another for particular 
purposes and the general and limited executors both apply for probate at the same 
time, the grant is made in the same instrument, but the powers of each are distin- 
guished, that IS to say, probate is therein granted of all the estate of the deceased to 
the general executor, and of that part thereof to the limited executor to which his 
executorship is expressly confined. If the general executor apply before the limited 
executor, the former takes a general probate, and a power is reserved of granting 
probate under limitations to the limited executor. Probate cannot be granted of a 
portion of the estate. (Coote's Probate Practice, i2th Edn., p. 150). 

249. If an executor appointed generally gives an authority 
to an attorney or agent to prove a will on his behalf, 
AdmimaiMtion. with and the authority is limited to a particular purpose, 
to particular purpose, the fetters of administration, with the will annexed, 
shall be limited accordingly. 

( This is sec HO of the Succession Act X of XSSS and sec SO of the Prohate and 
Adminislration Act V of JSSJ uiththeaddittonpflheKord$‘'oraffent‘'). 
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250« \Vliere a person dies, leanng property of which he 
Administration limi sur%*iving trustee, or in wliich he 

ted "io”*r ropertj' had no beneficial interest on his own account, and 
which person his Jeaves iio cenenil representative, or one who is 

beneficnl interest. , , ° ^ ^ . ' » i .• r 

unable or nnwilling to act as such, letters of 
administration, limited to such property, may be granted to the 
beneficiaiy, or to some other person on his behalf. 

( This »j sec ;:t of the Succession Act X of tSSS and sec 37 vf the Piobatc unj 
Administration Act 1' of iSSi t, 

COiMMENTARV. 

Persons entitled to grant under this section are— 

(o) A new trustee duly appointed or his nominee. 

(6) The beneficiary, an idol is a beneficiary, Ranjit Singh v. Jagannnth, 
12 Cal. 375. 

(c) Some person on behalf of the beneficiarj*. 

A person obtaining a limited grant under this section does not by virtue of it 
acquire nor has he power rightfully to dispose of any interest outside the limits of 
the grant, De Silva v. De Silva, $ Boro, L. R. 784. 

251. When it is necessary that the representative of a per- 

son deceased be made a party to a pending suit, 
tedtolaiL”**’’” e.xecutor or person entitled to adminis- 

tratioti is unable or unwilling to act, letters of 
administration may be granted to the nominee of a party in such 
suit, limited for the purpose of representing the deceased in the said 
suit, or in any other cause or suit which may be commenced in the 
same or in any other Court between the parties, or any other parties, 
touching the matters at issue in the said cause or suit, and until a 
final decree shall be made therein and carried into complete e.xecution. 

( This ts sec. S!2 of the Saecesston Act X of i!S5 and sec. 33 of the Probate and 
Atfminijfrafion Act V of JSSt). 

COMAIENTARY. 

See DoicdestceU v. Doicdcsicelt. L. R. 9 Ch. D. 294 ; Fardunji v. Xacajbai, 
17 Bom. 6S9. 

An administrator under this section has only authority to carry on the suit; he 
has no authority to receive the fruits of it. In the goods of Dadgson, i Sw. & 
Tr. 259- 

252. If, at tlie e.vpinition of twelve months from the date of 

. . any probate or letters of administration, the e.xecu- 

ted °to to*" administrator to whom the same has been 
becomine psrty to granted is absent from the province within wliich 
iSns^t'sdiSnwt^awrl Couit which has granted the probate or letters 
of administration c.xercises jurisdiction, tlie Court 
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may grant, to any person whom it may think fit, letters of adminis- 
tration limited to the purpose of becoming and being made a party 
to a svut to be brought against the executor or administrator, and 
carrying the decree which may be made therein into effect. 

( Thit IS sec 0 / Succession Jiet X of iSCS and sec. S3 of ihe Probate and 
Administration Act V of ISSt ). 

COMMENTARY. 

Administration llmlteJ for becoming party to suit when the executor 
or administrator is absent— The authority of an administrator appointed under 
this section does not terminate on the death of the executor or administrator, the 
grant being made not for a limited time, but for a limited purpose, viz., for the pur- 
pose of becoming a patty to a suit and carrying the decree which may be made 
therein Into effect, i?oins/ord v Taynton. 7 Ves. 466. 

If the original executor or administrator returns he must be made a party to the 
suit ; the temporary administrator may account, have costs, and be discharged. But 
payment of a debt to an administrator appointed during the absence of the executor 
is a good payment even after the return of the executor, provided the debtor who 
paid the money had no notice of the return. Walker v. Woollaston. 2 P, Wms. 589. 

253 t In any case in which it appears necessary for preserv- 
AaBm.,ir.,l«nUn„. ‘".8 property of a deceased person, the Court 
ted to collection and Within whose junsdiction any of the property is 
preservation of de- situate mav grant to any person, whom such Court 

J administration limited to 
the collection and preservation of the property of the deceased and 
to the giving of discharges for debts due to his estate, subject to 
the directions of the Court. 

( This IS sec in of the Succession Act X of Itbb and sec. 4'J of the Probate and 
Administration Act V of tS8i ). 

COMMENTARY. 

Letters o! Administration id CoWgSodi fcaoa ".—Letters granted 
under this section are technically called ** ad cofft'ijenda 6ona.*' Ad colligendum 
bonum means for the purpose of gathering up the goods of the deceased. Letters 
od coifigendum will be granted not only to any one whom the Court considers for 
the occasion eligible, but will also be made to the persons who are entitled to a full 
grant if the interests of the estate cannot wait or to entire strangers whom mere 
chance has brought into connection with the affairs. (Coote’s Probate Practice, I2th 
Edn., p. 165) 

254 *. (i) When a person has died intestate, or leaving a 
. ... . will of which there is no executor willing and 

mmistrator, of person Competent to act Of where the executor is, at the 
other than one who, jjjg death of such person, resident out of 

in ordinary circum- . . , . i 

Btanee-. would he the pro\nnce, and it appears to the Court to be 
tration^ *° adminia- neccssar)’ OF convenient to appoint some pereon to 
** administer the estate or any part thereof, other than 

/ 
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the person who, in ordinar}’ circumstances, would be entitled to a 
grant of administration, the Court may, in its discretion, having 
regard to consanguinity, amount of interest, the safety of the estate 
and probability that it will be properly administered, appoint such 
person as it thinks fit to be administrator. 

( 2 ) In every such case lettens of administration may be 
limited or not as the Court thinks<fit. 

( This ia see, 32S of Me Succeaaton Act X 0 / tSCS and aec. 4l of the Probate and 
Adminiatratton Act V of ISSt) 

COMMENTARY. 

Appointment as administrator of person other than one who under 
ordinary circumstances would be entitled to administration.— Wherever it 
shall appear to the Court to be necessary or convenient, it will appoint some person 
other than the person who under ordinary circumstances would be entitled to a 
yrant of administration. 

Before appointing an administrator under this section the Judge will lake the 
following into consideration: (a) consanguinity, (6) amount of interest, (c) the 
safety of the estate, and (d) probability that it will be properly administered. 

The Court will appoint an administrator under this section in the following 
cases— 

(0) In case of intestacy. 

(b) In case of will if there is no executor or if the executor is unwilling or 
incompetent or is absent. 

By this section most extensive powers are given to the Court. Grant under this 
section is discretionary and will be made if a case for /’rotech'on or preservation of 
the estate is made out, Goods of Kamineymoney, 21 Cal. 697 ; Annapurna J)asi v. 
JCallayani Dost, 2I Cal. 165 ; Kara Coomar v. Dooryamani, 21 Cal. 195 ; Narendra 
V. Charu Chandra, 12 C. W. N. 747. 

Grants with exception. 

. , , , . 255. Whenever the nature of the case 

tr»tion, with will requires that an exception be made, probate of a 
annexed, subject to will, or letters of administration with the will 
exception annexed, shall be granted subject to such e.xception. 

( Thta it aec. JttS of the Succeaaton Act X of iS05 and acc. ii of the Probate and 
Adminiatratton Act V of ISSt). 

COMAIENTARY. 

(See next section ) 

256. Whenever the nature of tlie case requires that an 
, , e.xccption be made, letters of administration shall 
" be granted subject to sucb exception, 

( Thia ta aec. 227 of the .^uc^eesion Act X of 1S6S and aec. /J of the Probate and 
Adminittfation Act t'vf J'/SIf. 
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COMMENTARY. 

IV-GRANT WITH EXCEPTION. 

Probate cannot be granted of a portion of the will or relating to a part of the 
estate. If the whole estate is vested in the executor he must obtain probate of the 
entire estate, Jte Thaker Madhavji Dharamst, 6 Bora. 460. Similarly letters of 
administration limited to certain property cannot be granted. If a Hindu takes out 
administration it must be general, In the goods of Ramchand Seal, 5 Cal. 2 ; In the 
goods of Orish Chunder Afitter, 6 Cal. 483, except only in a special case, see In the 
goods of Coicar Suttya Krishna, 10 Cal. 554. 

Under rule 579 of the Bombay High Court Rules no person entitled to a 
general grant will be permitted to take out a limited grant except by an order of the 
Judge. 

These two sections are exception to the above rule. The sections are worded In 
a wide term “ whenever the nature of the case requires” but in practice grant with 
exception is made when a particular clause has been inserted by fraud or by forgery. 
If the Court is satisfied that a particular clause has been inserted in a will by fraud, 
without the knowledge of the testator in his lifetime, or by forgery after his death, or 
if he has been induced by fraud to make it a part of the will, probate will be 
granted of the instrument with the reservation or omission of that clause, Rhodes v. 
Rhodes, L, R. 7 App. Cas. 192 5 In the goods of Oswald, L. R. 3 P. & D. 162 5 In 
the goods of Boehm, (1891) P. 247. But the Court cannot even by consent order a 
passage of the will to be expunged which the testator Intended to form part of it nor 
can the Court make any alterations or insertions in the will of which probate has 
been granted, In the goods of IToIkefey, 69 L. T, 419, (Williams on Executors, 
loth Edn., pp. 291*292 ). 

But the Court has, it seems, power to direct a passage containing a gross libel 
to be omitted from the probate copy of the will, though it will not exercise the power 
merely on the ground that the charge is offensive and untrue, In the goods of 
Wartnaby, I Rob. 423 5 Marsh v. Marsh, 1 Sw. & T. 528. 

Also, where words are introduced in a will per tncurjam, i. by mistake or 
accident without any instruction from the testator and the will is executed in 
ignorance, the will not having been read over to the testator, probate may be granted 
of the remainder of the document omitting the words so inserted, Jn lAe poods 0/ 
Osjonld, 3 P. & D. 162 ; Re Moore, (189?) P. 378 ; Morrell v. Morrell, 7 P. D. 68. 
But the Court will not supply words accidentally omitted from the will, Re Boehm, 
(1891) P. 247. 

Mortimer on Probate lays down the following rules to be observed In such 
cases First, where the mind of the draftsman has really been applied to the parti- 
cular clause then whether the error has arisen from the fact that he misunderstood 
the instructions of the testator or having understood the instructions has used 
inappropriate language in seeking to give effect to them, the testator is, in the 
absence of fraud, bound by the error so made as if it were his own even if the 
mistake were not directly brought to his notice and the Court will not omit from the 
probate the words so introduced. 

Second, where the mind of the draftsman has never really been applied to the 
words of the particular clause and the words are introduced into the will per 
incurinm without advertance to their significance and effect by a mere clerical error 
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on the part of the draftsman or engrosser the testator is not bound by the mistake 
unless introduction of such words was brought to his notice. (Mortimer on Probate, 
pp. 107-1 It). The Court may admit to probate all that is written above the testator’s 
signature and reject what is written below, but only if salished that such signature 
was intended by the testator to give effect to the words preceding it as his will. 
(Mortimer on Probate, p. 125), Shnma Ch'irn v, Kfietlromoni, 27 Cal. 321 at 527. 

Also, if a testator appoint one executor for a special purpose or a specific fund, 
and another executor for all other purposes, the latter may take probate save and 
except that purpose or fund. If there be no such other executor the residuary 
legatee may take administration (with the will annexed) of all and singular the 
effects of the deceased under the same exception. (Crete’s Probate Practice, I2th 
Edn., p. 169). 

Administrntion with exception.— “Whenever the nature of the case requires 
that an exception be made, e. a., when the testator has made a will for a particular or 
limited purpose or of his property only at one particular place and has died intestate 
as regards the rest, letters of administration may be granted subject to such excep- 
tion, I. e., excepting the property' disposed of hy ti\t ml], Tn the goods 0/ Cowar 
Suttya Krishna, to Cal. 554. 

Grants of the rest, 

257 t Whenever a grant with e.'cceplion of probate, or of 
letters of administration with or without the will 
ttfuon'ef ^^ne.xed, has been made, the person entitled to 

probate or administration of the remainder of the 
deceased's estate may take a grant of probate or letters of adminis- 
tration, as the case may be, of the rest of the deceased’s estate. 

( this isste. tiSoJ the Succession Act X of tS«S and tec, 44 of the Prohale and 
Adminisfralion Act V of JSSJ ). 

COAWIENTARY. 

V.-GRANTSOF THE REST OR GRANTS C^ETERORUiT. 

Grant under this section is technically called ** Grant Caeterorum.'' This grant 
follows upon a limited grant, ft is made when the testator has an executor for a 
special purpose or of a specific fund and another executor for all other purposes and 
the first mentioned executor has taken his limited probate, the other may take 
probate of the rest of the testator’s estate. So when the deceased has made a will 
and appointed an executor for a special purpose, or for a specific fund or property 
only and has died intestate in all other respects his next-of-kin after the executor has 
taken a limited probate, may obtain letters of administration of the rest of the estate. 

Grant of effects nnaeiviinistercd, 

258 . If an exeentor to whom probate has been granted has 
died, leaving a part of the testator’s estate unadminis- 
unadminSered.^^”** tered, a new representative may be appointed for 
the purpose of administering sneh part of the estate. 

( This is sec. of the Succession Act X of JS6S and sec. 4S of the Prohetle and 
Administration Act T of IS^t ). 
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COMMENTARY. 

(See next section.) 

259. In granting letters of administration of an estate not 
fully administered, the Court shall be guided by 
Rules fts to grants same lulcs as apply to original grants, and shall 
tered.^'^*^ grant lettere of administration to those persons 

only to whom original grants might have been made. 

(T/ua laser JJOof the Sucteaaion Act X of tuo't anrf nee in of the Probate and 
vldministrafion itet Yo/JMi). 


COMMENTARY. 

VI.-GRANT OF EFFECTS UN ADMINISTERED OR ADMINISTRATION 
DE BOlflS mM. 

Grant under section 258 U called *' Grant de Bonis Non." Upon the death of a 
sole executor or sole surviving executor leaving estate unadtninistered. the estate is 
unrepresented until some one takes out letters under this section, Behary Lai v. 
Juqgo Mohun, 4 Cah $. 

Under this Act the executor of the executor is not a derivative executor of the 
first testator, De Souza v. Secretary of State, \z B. L. R. 423, as he Is under the 
English law, { See ante, p. 254 )• When there are two or more executors and one 
of them dies before the estate is fully administered, the whole representation 
survives to the survivors or survivor and there is no necessity for the appointment of 
a new representative. 

Letters of administration de bonis non shall be granted to those persons only 
♦ ,1 whom original grants might have been made, ». e., they will 

w ora gran e . opdioarily be granted to the person entitled according to the 
general principles already stated in cases of administration cum teetamento annexe. 
If the executor is also a beneficial residuary legatee, his representative will be entitled 
to the administration de feonrs non of the original testator, .Ifoosa ITaji v. Ifaji 
Abdxil, 5 Bom. L. R. 639. There is no provision in this Act if a sole administrator 
dies leaving a part of thp estate unadministered. It is, however, submitted that if a 
sole administrator dies leaving a part of the estate unadministered. the same rules 
will apply and a new representative most be appointed, Jh thr goods of Qiris Chan- 
lira Afi«cr.6C.\V. N. jSt. 

The administrator de bonia non has with respect to effects unadministered the 
<?A,. si-i same powers as the original executor or administrator. It is 
H 8 power . ‘ ‘ not necessary for him to ask for leave to dispose of the 

property. Goods of Mary Hemming, 23 Cal. 579 ; Catherwood v. Chabaud, I B. & C. 
ISO. ( Williams on Executors, loth Edn., pp. 379-3S5. Coote’s Probate Practice, 
I2ih Edn.. pp. 172-179)* 


3b 
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260. When a limited grant has expired by efflux of time, 
^ or the happening of the event or contingency on 

Administration when » • i . j i ..i • ..mi "V /• 

limited grant expired wliicli it was limited, and there IS still some part of 
and etiii some pyt of deceascd’s estate unadministered, letters of 
administration shall be granted to those persons to 
whom original grants might have been made. 

{Thit it ate. SSI of the Succession Act X of 186S and sec. 47 of the Probate and 
Administration Act VofiSSt), 


COAIMENTARV. 

VII.— SUPPLEMENTAL OR CESSATE GRANTS. 

Grants under this section are technically called “ Cessate Grants 
Cessate grant is a re*grant of the whole of the deceased's estate fust as it was 
sworn and embraced by the original grant. Grant de bonis non is a grant of that 
portion only of the estate which is unadministered. A cessate grant is an absolute 
and permanent grant, following a temporary one. 


CHAPTER m. 

Alteration and Revocation of Grants. 

26l« Errors in names and descriptions, or in setting forth 
the time and place of tne deceased’s death, or the 
Mcufled by Coutt*’^ purpose in a limited grant, may be rectified by the 
Court, and the grant of probate or letters of 
administration may be altered and amended accordingly. 

I This ts see. SSS of the Succession Act X of ssos and sec, 48 of the Probate and 
Administration Act V of JS8I ). 

COMMENTARY. 

, (See next section.) 

262. If, after the grant of letters of administration with 
Procedure where annexed, a codicil is discovered, it may be 

codicD discovered after added to the grant On due. proof and identi” 
pant of adminutrft- fication, and the grant may be altered and amended 

tion with will annexed. t' \ ° . ■' 

accordingly. 

( This lasec. SS3 of the Succession Act X of iSSS and sec, 49 of the Probate and 
Administration Act V of 1881 ). 

COMMENTARY. 

What errors may be rectified by Court. — The Court may make the follow- 
ing rectifications in the grant of probate or letters of administration which may be 
altered and amended accordingly. 

(i) Errors in names and descriptions, e. jr., where the surname or Christian 
name of the deceased is misspell or the statue of the deceased, if a female is mis* 
stated, In the goods of White, 4 Cal. 582, 
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(2) Errors in selling forth the time and place of the deceased’s death, or, 

(3) Error in the purpose in a limited grant. 

In all these cases the Testamentary Registrar will direct that the required 
amendments be made in the grants on the necessary proof and identification being 
adduced. 

If the total amount of the estate h increased by the amendment, the estate must 
be resworn and the additional stamp duty must be paid. 

If, after the grant of letters of administration with the will annexed, a codicil 
be discovered, it may be added to the grant on due proof and identification, and the 
grant altered and amended accordingly. 

But if a codicil be discovered after the grant of probate, a separate probate is 
granted of that codicil and the first probate undergoes no alteration or amendment 
whatever. If. however, the appointment of the executors under the will is annulled 
or varied by the codicil, the probate of the will must be revoked, and a new probate 
granted of the will and the codicil together. 

No alteration or amendment will be made where there is fraud or main Jides on 
the part of the grantee. 

CCoote’s Probate Practice, I2tb Edo., pp. 185*189.) 

Procedure.— Application for amendment must be made to the Court which 
issued the grant, Sukumari v. Bharat Uandal, 20 C. L. J. 148. An appeal lies from 
an order refusing amendment. Certndro v. Rajesmri, 27 Cal. 5 . 

_ ^ , 263. The grant of probate or letters of 

i^nVfor administration may be revoked or annulled for 

just cause. 

Explanation . — Just cause shall be deemed to exist where — 

(rz) the proceedings to obtain the grant were defective 
in substance \ or 

(6) the grant was obtained fraudulently by making a false 
suggestion, or by concealing from the Court some- 
thing material to the case ; or 

• (c) the grant was obtained by means of an untrue allega- 

tion of a fact essential in point of law to justify the 
grant, though such allegation was made in igno- 
rance or inadvertently ; or 

( ff) the grant has become useless and inoperative through 
circumstances; or 

(tf) the person to whom the grant was made has wilfull 
and without reasonable cause omitted to exhibi 
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inventory or account in accordance with the provi- 
sions of Chapter VII of this Part, or has exhibited 
under that Chapter an inventory or account which 
is untrue in a material respect. 

lUustrationa. 

(i ) Tbe Court by which the grant was made had no jurisdiction. 

( tt ) Tbe grant was made without citing parties who ought to have been cited. 

( tit ) The will of which probate was obtained was forged or revoked. 

(tv) A obtained letters of admioietration to the estate of B. as his widow, but it has 
since transpired that ehe was never married to him. 

( V ) A has taken administration to the estate of B as if he had died intestate, but a 
Will has since been discovered. 

( vt } Since probate was granted, a later will has been discovered. 

(vie) Since probate was granted, a codici) has been discovered which revokes or 
adds to tbe appointment of executors under tbe will. 

(vtu) The person to whom probate wsB, or letters of administration were, granted 
has subsequently become of unsound mind. 

( This IS sec. S34 of ihe Succession Act X of ises and sec. SO of the Prohate and 
Administration Act Y of 18SI mlh the following aUeration r~The explanation "Justcause 
is ■’ ts changed into "Just cause shall he deemed to exist where ") 

COMMENTARY. 

An application to revoke probate must be made under this section, /n re 
Pitamber Qirdhar, $ Bom. 638. 

What is “Just Cause”. — The explanation of the words “Just cause" given 
in this section is not illustrative but is exhaustive, Bal Oangadhar Tilak v. Sakmr- 
bai, 26 Bom. 792 at 798 ; Annoda v. Xalikrtshna, 24 Cal. 95. Just cause is-« 

(1) That the proceedings to obtain the grant were defective in substance, e. g-, 
where the grant was made by a Court which had no j'urisdiction or without citing 
parties who ought to have been cited, KomoUoehun v. Nilruttun, 4 Cal. 360 ; 7 n re 
Qtinga Bissen Mundra, 2 C. W. N. 607 ; Hormusji v. Bai ^hanba(;i, 12 Bom. 164. 
But if a 'person to whom citation has not been issued is otherwise aware of tbe 
proceedings, the absence of citation will not be a sufficient cause for revocation, 
Kanhai Rout v.JogendraRoui,lPzt,^\Nistariny\.Brahmomoyi, 18 Cal. 45 > 
Goods of Bhuggobutty, 27 Cal. 9i7‘,Prem Chand v.Surendra Nath,^ C. W. N. 190; 
Bwifendra v. Golok Nath, 21 C. L. J. 287; Saroja v. Abhay Charan, 41 Cal. 
819. If, however, a person is a necessary party to probate proceedings, is not made 
such a party, neither his' knowledge nor bis aojuiescence nor lapse of time will be a 
bar, Manorama v. Shiva, 42 Cal. 480. If probate is granted in solemn form no one 
who has been cited or who has taken part in it or is otherwise cognisant of the 
proceedings can afterwards seek to have the grant cancelled. In re Pitamber Gir- 
dhar, 5 Bom. 638 ; Be Bhuggohutty, 27 Cal. 927, 

(2) That the grant was obtained fraudulently by making a false suggestion, 
or by concealing from the Court something material to the case, c. g., the will of 
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which probate was obtained was forged or revoked, Debendra v. Adm.'General, 33 
Cal.;i3. 

(3) That the grant was obtained by means of an untrue allegation of a fact 
essential in point of law to justify the grant, though such allegation was made in 
ignorance or inadvertently, e.ff., a woman obtains letters of administration on the 
ground of being the widow of the deceased but it subsequently transpires that she 
was never married to him or that the marriage was illegal. 

(4) That the grant has become useless and inoperative through circumstances, 
e. g., where a later will is discovered, Bal Gangadhar Tilak v. Sakwarbai, 26 Bom. 
792; Gour C/»andra V. Sarut Sundan, 40 Cal. 50; Chandra Kumar v. Prosunna 
Kumar, 25 C. W. N. 977. 

(5) That the person to whom the grant was made has wilfully and without 
reasonable cause omitted to exhibit an inventory or account, or has exhibited an 
inventory or account which is untrue in a material respect, Ooculdas v. Purahottam. 
4 Bom. L R. 978 ; Prem Ckand v. Surendra Nath, 9 C. W. N. 190. 

(6) Where the security furnished becomes worthless and an additional 
security is demanded, failure to furnish the additional security is a just cause for 
revocation, Surendra Nath v. Amrita Lai. 47 Cal. I15. 

A grant can only be revoked of a probate or letters of administration which 
have issued. But when merely an order is made that probate should issue to an 
executor, but no probate has been taken out, the Court has no jurisdiction to revoke 
a grant which has never been issued. Jamaelji v. Htrjibhai, 37 Bom. 153. 

Cases where Revocation will be Granted.— Grants may be revoked in 
the following cases 

(1) If an executor obtains probate of a forged will. ( 111 . t‘it.). 

(2) If an executor obtains probate of a will whilst a suit is pending touching 
its validity in another Court, viz,, that of the deceased’s domicile. 

(3) If an executor, being minor, obtains probate on the suggestion or tacit 
understanding that he is of full age. 

(4) If an executor obtains probate of the will of a living person. 

(5) If a woman, not being legally married, obtains administration of the 
estate of the deceased as of her husband. 

(6) If an illegitimate relative obtains administration as the next*of*kin of 
the deceased. 

(7) If a will has been discovered after the grant of letters of administration. 

(8) If a later will has been discovered after the grant of probate. 

(9) If probate of a will is granted and a codicil is afterwards discovered 
which revokes or adds to the appointment of executors under the will. (III. mi.). 

(10) If probate has been granted after the party applying has died. 

(It) If two executors prove a will and one becomes a lunatic, probate is 
revoked and a new grant made to the sane executor; power being reser>'ed to the 
lunatic of taking probate again on recovering bis reason. This is in accorda 
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with the English practice. This Act Is silent on this point but probably the same 
practice would be followed here. 

(12) Where administration (with the will annexed) has been granted to two 
or more residuary legatees, of whom one subsequently becomes a lunatic, the grant 
is revoked and a fresh grant made to the sane administrator. 

' (13) Where one of two administrators becomes of unsound mind the grant is 

revoked and a new one made to the capable administrator. 

(14) Where the sole executor or administrator to whom probate or letters of 

administration were granted, subsequently becomes a lunatic, the grant will be 
revoked. ( 111 . The Court will make a new or subsidiary grant to the commi- 

ttee of his estate (if there be one) for bis use and benefit until he shall become of 
sound mind. According to English practice where the new grant is made to a 
committee, the old grant remains at large. Under this Act it would seem that the 
old grant should be revoked. 

(15) If an administrator to whom the grant is made is convicted of a criminal 
offence, Oaoda of John Patleraon. 2 C. W. N, cccix. 

(16) Where a creditor after grant of administration has paid himself his 
debt and left the counto’. 

(Coote’s Probate Practice, I2th Edn , pp. 197-206). 

Cases where Revocation will not be Grantcd.—(r) A mere disagree- 
ment between the administrators ts not a just cause for revocation, Oour Chandra v. 
Sarat Sundari, 40 Cal SO. 

(2) A mere failure to file accounts ts not a sufficient cause for revocation. 
There must be wilful omission to do so. Ookuldas v. Purshottam, 4 Bom. L. R. 
979; Bal Oangadhar Tilak v Sakwarbai, 26 Bora 792. 

(3) Mismanagement or mal-adrainistration by an executor is not a j'ust cause 
for revocation, Annoda v. /Caltikrishna. 24 Cal. 95 ; Oour Chandra v. Sarai 
j^undart, 40 Cal. 50 ; Bal Oangadhar Ttlak v. Saktearbai, 26 Bom. 792. 

(4) Immoral conduct of the executor or bis unfitness or incompetency, 
Afohun Bass V. Lutehmun Bass, 6 Cal, ll ; Sara Coomar v. Baorgantoni, 21 

CaL 19s. 

(5) A mere failure to issue citation to a person where the person is otherwise 
aware of the proceedings is not a j’ust cause for revocation, Nistariny v. Brahmo' 
moyi, 18 Cal. 45 ; Goods of Bhuggobutty. 27 Cal. 927. 

'(6) Mere ground of convenience or benefit to the estate will not be sufficient 
to revoke a grant. Goods of Loveday, (1900) P.tS4',Tnthegoodsof Seslop, 

I Robert. 457. 

(7) If administration is granted to a younger brother, the elder cannot have 
it revoked unless it was granted by surprise, Ayliff v. Ayhg, 2 Keb. 812 Where a 
niece obtains administration, a nephew cannot get it revoked, S%ll v. Bird, Sty. I02. 

(8) If administration is granted to a creditor and afterwards a creditor to a 
larger amount appears, it shall not be revoked for him, Bubois v. front, 12 Mod. 438. 
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Proccdurc.—The grant of probate is the decree of a Court which no other 
Court Can set aside except for fraud or want of jurisdiction. When it is alleged that 
probate has been granted wrongly, the proper course to pursue is to apply to the 
Court which granted the probate to revoke the same, /TomoffocAjm v. Nilruttun, 4 
CaU s6o. If a party alleges that the will Is forged, the right procedure to be followed 
is to apply for revocation of probate under this section and not by a declaratory suit, 
Komul Lochun v. WiTnitfon, 4 C. H C. R. 175 ; In the poods of ilfohendra Harain 
Hoy, 5 C. W. N. 377. The test of jurisdiction made use of in application for grant of 
probate may also be applied under this section for revocation, u»2., whether the 
deceased at the time of his death had his fixed place of abode or had some property 
within the jurisdiction of the District Judge, In re Hurro Loll, 8 Cal, 570. Applica- 
tion for revocation must be made on an affidavit showing that it has been wrongly or 
improperly obtained by a notice of motion, but the Court will not revoke a grant on 
the application of any other person vjithoul the consent or citation of the grantee. 
According to the English practice the revocation of the first grant and the substitu- 
tion of the new one are made at the same time. (Coote’s Probate Practice, pp. 
202-203). 

In proceedings for revocation of the grant on the ground of the invalidity of the 
will the proceedings should be by a regular suit and not by a notice of motion. In the 
goods of ffhrendrn A’nshnn .tfiikerjee, $ C. W. N. 383. But an application for 
revocation of the grant on the ground of forgery must be made under this section by 
affidavit on notice of motion. In the goods of i/oAendra Uarnxn Roy, supra. In a 
suit foe revocation not only the executor or administrator but other persons interested 
in supporting the will such as purchaser from the executor may appear and oppose 
the application. Kashi Chandra v. Oopi Krishna. 19 Cal 48. ^^ortimeron Probate 
lays down a different procedure, see pp. 584. 586—“ A citation should be issued calling 
upon the executor or administrator to bring in the grant and to show cause why the 
same should not be revoked. A writ of summons is to be then issued making the 
applicant the plaintiff and the executor or administrator the defendant. The execu- 
tor or administrator must lodge the grant with the Testamentary Registrar and enter 
appearance and then the action shall commence.” 

When a grant of probate or letters of administration is revoked, the person 
to whom the grant was made shall forthwith deliver up the probate or letters of 
administration to the Court which made the grant, and iT such person wiffuffy and 
without reasonable cause omits so to deliver up the probate or letters, he becomes 
liable to a fine which may extend to one thousand rupees or to imprisonment of 
either description for a term which may extend to three months or with both. 

Who can Apply lor revocation.— AU persons who are entitled to contest the 
will may also apply for revocation of the grant. As to these persons see supra, 
p. 290. Persons seeking to revoke the grant of probate or of letters of administration 
must prove that they have an interest sufficient to entitle them to a locus standi in 
Court. Rahamtxillah v. Rama Ran, ty Mad 373- A widow of a predeceased son 
having no interest in the estate has no locus standi. Re Oobinda Chandra, 17 C. W. 
N. 1141. 

An executor who has proved the will in common form cannot as such executor 
take proceedings to call in question the validity of that will and to apply for revoca- 
tion of the probate, In the goods 0/ Chamberlain, L.R. 1 P. &D. 326. ffrina/h 
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whether an executor against whose applicafioa for probate a caveat was entered could 
submit to arbitration the matter in dispute, *. e., the genuineness and due execution 
of the will. Farran, C. J., was strongly of opinion that he could not. 

There are two ways of proving wills, (I) by Common Form, or (2) fay Solemn 
Form which latter form is also called proving per testes. 

(1) Probate in Common Form.—The ordinary way of proving the will is 
in common form. A wilt is proved in common form when the executor presents the 
petition to which the will is annexed, accompanied by an affidavit of one of the 
attesting witnesses to the will ( it procurable ) before the judge without citing the 
patties interested and the judge thereupon grants probate, bearing the seal of the 
Court, if the will is perfect, and if all the formalities for its execution have been 
complied with. It is issued on the ex-parte application of the executor by the 
District Judge or by the District Delegate and by the High Court Judge. ( Sec. 300 ). 

Where a will contains alterations and interlineations and the alterations and 
intecUneations ate satisfactorily shown to have been made before the execution, it is 
usual to engross the probate copy of the will /air, inserting the words interlined in 
their proper places, and omitting words struck through or obliterated. But in cases 
where the construction of the will may be affected by the appearance of the original 
paper, the Court will order the probate to pass In fae simile, i. e., showing the 
alterations and Interlineations in their exact places in the copy of the will to be 
annexed to the probate as are in the original will. (Williams on Executors, loth 
Edn., pp. 23S-2iil. 

(2) Probate in Solemn Form or “Per rwfffs”.— Probate in solemn form 
is granted whenever there Is a contention. It is almost always preceded by a suit 
and a sentence of the Probate Court pronouncing for the validity of so much of the 
will as appears on the face of the probate. Affer the executor has presented a 
petition, any person interested in the estate, if he wishes to contest the grant, files 
a caveat and an affidavit in support within eight days of the filing of the 
caveat, and the proceedings are thereupon converted into a regular suit, the 
petitioner being the plaintiff and the caveator being the defendant. Citations arc 
issued to the next-of-kin, to the legatees, and to all the persons claiming to have an 
interest in the estate to see proceedings. The executor, the attesting witnesses 
(if any) and any person propounding the will are examined in open Court and 
cross-examined by the caveator, and if the Court is satisfied as to the due execution 
of the will, probate will be granted. It can only be granted by the District Judge 
and not by the District Delegate and by the High Court. ( Sec 300). 

If once probate is granted in common form, if a party after many years wants 
to have it proved in solemn form, the onus will lie heavily on him to prove that the 
will is not genuine, K'nli Dus v, /sAnn CAunder, 31 Cal. 014 (P. C.). 

The difference between a probate which has been granted in common form and 
a probate granted In solemn form is that the former is revocable and the latter, pro- 
vided proper precautions have been taken, is Irrevocable, except only in one case, that 
is, when a will of a later date is discovered after the decree is passed. The executor 
of the will proved in common form may at any time be compelled by a person having 

37 
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an interest to prove it per iestea in solemn form. But where a patty who is thus 
entitled to call in the probate and put the executor to proof of the will, chooses to 
let a long time elapse before he takes this step, he is not entitled to any indulgence 
at the hands of the Court, 5rjnda CftowdArain v. Hadhicn Chowdhrain, II CaL 
492. (Williams on Executors, loth Edn, p 242; Cootc’s Probate Practice, I2th 
Edn., pp 353.354). But when once probate in solemn form has been granted, no 
one who has been cited or taken part in the proceedings, or who was cognisant of 
them can afterwards seek to have it cancelled, but possibly 3 review might be allowed 
on a proper case being made, In re Piiamber Otrdkar, 5 Bom. 638 ; In the goods 
of Bhuggobutty Loss, 27 Cal. 927. 

Who Can Contest a Will.— The person contending the will, called the 
caveator, must show that he has some interest in order to entitle him to a locus standi 
in the Probate Court, Hingeston v. Tucker, 2 Sw. & Tr. 596. Pirojshah v. Pestonji, 
34 Bom. 459. 

As to what is sufficient interest see In re Bhohosoonduri Dabee,6C2\.A6(i 
at 464 ; In re Hurro Lnllshaha, 8 Cal. 570 at 575 : Abhiram v, Oopal Das, 17 Cal. 
48 ; Rahamtullah v. Rama Rau, 17 Mad. 373. Any interest, however slight, and ei'en 
the bare possibility of an interest, is sulTicient, Kipping v. Ash, t Rob. 2/0, But 
one denying the title of the testator and claiming adversely to him cannot be said 
to have, any interest, Abhiram v. Copal Da$s, 17 Cal. 48; Srigobind v, llussti 
Laljhari, 14 C. W. N. II9 ; Pirojshah v. Pestonji, 34 Bom. 459. If the interest is 
shown by a party contending the will, then the onus of proving that the will is 
genuine will be on the person propounding the will and not on the person contending 
that the will is a forgery, Sukh Dei v. Kedar Nath, 23 All. 405, (P. C.), A creditor 
of the deceased cannot controvert the validity of the will as he is only interested in 
seeing whether there are assets sufRcient to pay the debts, In re Desputty 
Singh,2Ca.\.2Q$\ Memies V. Pulbrook.zCmt 851. But when administration has 
been granted to a creditor he may oppose the will, Dabbs v. Chismnn, i Phillim. 
159. ( Williams onlExecutors, lOth Edn., pp. 245-246 ). 

The following persons have a sufficient interest to entitle them to a locus 
standi, in a Probate Court to contest the will. 

' (0 Mortgagees of the estate of the deceased have an interest in such estate 

entitling them to intervene and be heard in opposition to an application to withdraw 
probate, Kashi Chundra v. Gopi Krishna. 19 Cal. 48 ; see also iSuriomonga/o v. 
Bhashibhooshun, 10 Cal. 413. 

(2) An assignee of the estate of the deceased, whether he acquired the 
interest in the estate of the deceased at the time of his death or subsequently if the 
will is at variance with his interest, Mokshadayim Dassi v. Karnadhar, 19 
C.W.N. 1108. 

(3) A legatee, under a previous will, but not necessarily a legatee under the 
will in question, Rahamtullah Sahib v. Rama Rau, 17 Mad. 373 ; Draupadi v. 
Rajkumari, 22 C. W. N, 564. 

(4) A judgment creditor of the next-of-kin of the testator, when the object of 
obtaining probate is to defraud the judgment creditor of the property which, but for 
the will, would have passed to the next-of-kin, In re Bhobosoondtiri Dabee, 6 Cal. 
460 ; Ktshen Dai v. Satyendra Nath, 28 Cal. 44*' 
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(5) An attaching creditor of the son’s interest under Hindu law has sufficient 
Interest to oppose the grant of the father’s will, Arakal v. Naraijnna, 34 Mad. 405 ; 
Surhoniongala v. Shashibhooshun, 10 Cal. 413; see, however, Nilmoni Singh v. 
Umanalh Alookerjeo, 10 Cal. 19 (P. C.), 10 I. A. 80, where their Lordships of the 
Privy Council expressed grave doubt whether an attaching creditor can oppose the 
grant of probate or apply to have it revoked. 

(6) A creditor of the heir of the deceased under Hindu law, when the object 
of obtaining probate is to defraud the creditor by passing the property to the execu* 
tor which would otherwise have come to the heir, Umanaih l^tookhopadhya v. 
Nilmoncg Sing, 6 Cal. 429, 10 Cal. I9 ; Lakhi Naratn v MtiKan Chand, l6 C. W. N. 
1099 ; ^esften 25ai V. Salj/endra ITatk, 28 Cal. 441 ; see contra, In re Desputty 
Singh, 2 Cal. 208. 

(7) An assignee of the interest of the widow. Sheikh Azim v. Chandra Nath, 
8 C. W. N. 748, but not a widow who has a bare claim for maintenance and whose 
right is not affected by the will, CJarafrini v Pratap Chandra, 4 C. W. N. 602 ; In 
the goods of Oobinda, 17 C. W. N. II4I. 

(8) A daughter-indaw, if her right to maintenance is affected by the will, 
/ndti5afa v. Panchumani. 19 C. W.N. II69; see also, Khettramoni v Shyama 
Churn, 21 Cal. 539. 

(9) A presumptive reversioner to property with which a will deals has a 
. sufficient interest, 7n re Hurro Lalt.ZCaX. ^70, s\%o, Shashi Bhushan w. Raj- 

endra, 40 Cal. 82. 

(10) A purchaser from the heir of the property of the deceased has a focus 
standi (0 come in and allege that the will of the deceased is a forgery and should be 
revoked, Komollochun v. Nilruttun, 4 Cal. $60 iMuddun A/ohun v. Halt Churn, 
2oCal.i7 ; Dtgambar V. Narayan, 13 Bom. L. R. 38; Laitt Mohan v. Navadip, 
28 Cal. 587 ; Mokshadayint v. Karnadkar, 19 C. W. N. H08. 

(For further commentary see " who can apply for revocation ”, ante p 287 ). 

- . . 264t (i) The District Judge shall have 

Jurisdiction of Dis- .fr.**.''. , T-° 1 j 

trict Judge in grant- jurisdiction m granting and revoking probates and 
ing and revoking letters of administration in all cases within his 

probates, etc. 

district. 

(2) Except in cases to winch section 57 applies, no Court in 
any local area beyond the limits of the towns of Calcutta, Madras 
and Bombay, and the province of Burma, shall, where the deceased 
is a Hindu, Muhammadan, Buddhist, Sikh or jaina, or an exempted 
person, receive applications for probate or letters of administration 
until the Local Government has, by a notification in the local official 
Gazette, authorised it so to do. 

{ Chute 1 IS $ec iS5 efthe Suceesston Act A* of tS^S and tee. St of the Pvbats 
and Ad'^inufrofion Act I’ r/ iSSt Chute J tt sec. J of the Probate and Admuiittration 
AclVv/n^l) 
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COMMENTARY. 

Procedure.— The procedure lobe observed in granling and revoking probate and 
letters of administration is that laid down in the Civil Procedure Code except that an 
application is made not by a plaint but by petition, that on the petition being presen' 
ted a summons is not to be issued but a citation is to be served on all the parties 
interested and that if a party wants to oppose the grant he must not file a written 
- - , . statement but he must enter a caveat. A caveat is a caution 

or warning giving notice to the Registrar not to issue any 
grantor to take any step without notice being first given to the party lodging the 
\ caveat. A caveat remains in force for eight days wiilitn which period an alTidavit 

■ in support of the caveat must be filed. For form of caveat see schedule V, Merc 
\ citing a person In probate proceedings does not make him a defendant, Saroji v. 
I Abhoy, 41 Cal. 819. It is only when the caveat is hied that the petition is numbered 

■ as a suit in which the petitioner becomes the plaintliT and the caveater becomes the 
' defendant see sec. 295, Kalce Tara v. Nobin Chunder, 2 i W, R. 84 ; Chotalal v. 

Kabuhai, 23 Bom. 261. A caveat may be filed in anticipation of probate or letters 
of administration. 

As soon as a caveat is entered the proceedings become contentious and.the will 
must be proved before the Court, Ohellabhai v. Nandubat, 21 Bom. 335> 

The procedure to be then followed is the Civil Procedure. 

If no caveat is entered, the proceedings are non'contentious, and the grant is 
made €X»pario on the Registrar being satisfied as to the contents of the petition. 

If a probate is once granted in solemn form it is irrevocable (sec post p. 289). 
But if probate is refused not on merits but for want of proper proofs of will or for 
want of proper procedure. It may be again propounded, J^aman^ v Numud, I4 C. 
W. N. 924. 

O. It of the Code applies, Ant/aba/a v. HaJendrcinatA, 43 Cal. 300. 

0. 16, r. 20 of the Code does not apply to probate proceedings, Havji v. Fisbnu. 
9 Bom. 24I. O. 9, r, 9 does not apply. O. 26, r. I does not apply. 

Every order made by the District Judge is appealable to the High Court 
( sec. 263 ). 

A receiver may be appointed in a testamentary suit, ycs/itoani v. SAanfrar, 17 
Bomi 388; Adm.’General v. Prem Lall, 22 Cal. lOll ( P. C. ). 

' 269. (I) Until probate is granted of the will of a deceased 

When and how administrator of his estate is consti- 

District Judge ’ to tuted, the District Judge, within whose jurisdiction 
interfere for pro- tjjg property of the deceased person is 

Situate, IS authorised and required to interfere for 
the protection of such property at the instance of any person claiming 
to be interested therein, and in all other cases where the Judge con';i- 
ders that the property incurs any risk of loss or damage; and for that 
purpose, if he thinirs fit, to appoint an officer to lake and keep 
possession of the property. 
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S. 270-271 ] 

( 2 ) This section shall not apply when the deceased is a Hindu, 
Muhammadan, Buddhist, Sikh or Jaina or an exempted person, nor 
shall it apply to any part of the property of an Indian Christian who 
has died intestate. 

( Claifir 1 of {hit .section t* w. 5.99 of the Surcetwn Act X of 1S65 and sec. .t of the 
Natiie Christians Act VII of ]90l ) 

COMMENTARY. 

By clause 2 the section is not made applicable to Hindus, Muhammadans and 
Indian Christians. But its non-application does not in any way curtail the powers of 
the District Judge, Yeshicant v. Shaitknr, 17 Bom. 388 ; Hafizahni v. Knzt, I9 
Bom. 83. 

Under this section a District Judge has power to make orders under certain 
circumstances so long as no person has been appointed administrator or a grant of 
probate made; but if once a grant is made the District Court has no power; the 
power vests in the High Court by virtue of sec. 302. Winsor v. Winsor, 44 
Bom. 682. 

270. Probate of the will or letters of administration to 

the estate of a deceased person may be granted by 
ftdministrauon may a District Judge under the seal of his Court, if it 
bft granted by District appears by a petition, verified as hereinafter provi- 
ded, of the person applying for the same that the 
testator or intestate, as the case may be, at the lime of his decease 
had a fixed place of abode, or any property, moveable or immove- 
able, within the jurisdiction of the Judge. 

( This M see StO of the ^ueeessioti Art X of ISftf and sec. BG of the Probate and 
Administration Act V of IB^l ). 

COMMENTARY. 

(See next sec.) 

271. When the application is made to the Judge of a district 

in which the deceased had no fixed abode at the 
deatli, it shall be in the discretion of 
district m which de- the Judgc to rcfusc thc application, if in his 
judgment it could be disposed of more justly or 
conveniently in another distnet, or, where the 
application is for letters of administration, to grant them absolutely, 
or limited to the property within Ins own jurisdiction. 

{ This IS see Sit of the .Shc«"iob Act X of tSCS and ere ST of the Probate and 
Adninistration Act I' of lS$l ) 

COMMENTARY, 

When District Judge may Grant Probate or Letters ot Administra- 
tion.— (I) When the decea^eil had 3 fixed place of abode within the jurisdiction of 
the Judge, Ugarchand v. Surajmal, 2 Bom L. R. 605, or 
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of his death, unless by a proceeding to revoke the grant if obtained 
by a fraud upon the Court. 

( This is sec. 0 / ike Succession Act A* of iS65 and see. 6{ of the Prdhale and 
Admimstration Act V of iSSI}^ 

COMMENTARY. 

If a grant is made on a petition duly verified, the contents of the petition are 
accepted as correct and the essential contents are that the deceased at the time of his 
death resided within the province orlelt properly there and the reialionship of the 
petitioner. If any one desires to challenge these statements, he must file a caveat be- 
fore the grant is issued. If he wants to challenge these statements after the grant is 
made, he must take steps to revoke the grant and until that U done accdtding to this 
section the statements are deemed to be conclusive. In the goods of Bose Anne 
JD'Stlva, 2 S AU. 35 S ; In the goods of Sassoon, 21 Bom. 673. 

If the petition contains false statements, the petitioner is liable to be punished 
for giving or fabricating false evidence. (See sec. 282.) 


270 * (0 Application for probate or for letters of adminis- 
„ , . , tration, with the will annexed, shall be made by a 

e on o»p»se. pgjjjjQn distinctly written m English or in the 
language in ordinary use in proceedings before the Court in which 
the application is made, with the will or in the cases mentioned in 
sections 237, 238, and 239, a copy, draft, or statement of the contents 
thereof, annexed, and stating — 

(rt) the time of the testator’s death, 

(^) that the writing annexed is his last will and testa- 
ment, 


(c) that it was duly executed, 

(rf) the amount of assets which are likely to come to the 
petitioners hands, and 

( e ) when the application is for probate, that the petitioner 
js the executor named in the will. 


(2) In addition to these particulars, the peiiiion shall further 


(n) when the application is to the District Judge, that the 
dece.iscd at the time of his death had a fixed place 
of abode, or had some property, situate within the 
jurisdiction of the Judge ; and 

(6) when the application is to a District Delegate, that 
the deceased at the lime of his death had a fixed 
place of abode within the jurisdiction of such Dele- 

gtte. 
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• * 274 . (0 Where probate or letters of administration 
rr^mroi-sumtoTiigh have been granted by a Hiffh Court or Distnct 
(’oumof 'cemhMteof Judge With the effect referred to in the proviso to 
section 273, the High Court or District Tudje 
shall send a certificate thereof to the follow.? 
Courts, namely ’ 

(n) when the grant has been made by a High Court, to 
each of the other High Courts ; ' ' 

(6) when the grant has been made by u District Judge, ta 
the High Court to which such District Judge is 
subordinate and to each of the other High Coun^ 

(2) Every certificate referred to in sub-scction (1) sball h 
made as nearly as circumstances admit in the form set forth c 
Schedule IV, and such certificate sball be filed bv the High Coc: 
receiving the same. 


(3) Where any portion of the assets lias been stated bv th 
petitioner, as hereinafter provided in sections 276 and 278, to b 
situ^e uTthm the jurisdiction of a District Judge in anotherprovitet 
send the certificate referred to in suo-seetJ 
y Vu rf®?? ^ copy thereof to such District Judge, and such cc;t 
shall be filed by the District Judge, receiving the same. 

Act .Y 0/ /fCS and ftc. rOc/lSer. ' 


COMMENTARY. 

M When the crant is made hy a High Court having effect ' ■ 

thf whole of British India certilicate of the grant shall bt 5'=' 
the other High Courts. 


(» >>t5 grant is made by a District Judge, having effect ■ - 

the whole of British India, a certificate shall be senile I'-' ■; 
Coat to which such District Judge is subordinate, ' ' . 
the other High Courts and also a copy thereof to the Di!th'»- 
with.n whose d, strict the property is situate, 

(c) Such certificate shall be filed by the High Courts and by tke - - 
Judge receiving the same. 


275 . The application for probate or letters of 3 ^=^ 
Coiiciusiveneas of if made and verified in the manner 

oT’S^/Xr;? condosive for the 

properly made and “Mhotising the grant of probate or atfifii 
rertsed. tton; and no such grant shall be imp«c 

fixed place of abnd^°" ^ testator or intestate . 

place 01 abode or no property within the district at 
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of liis death, unless by a proceeding to revoke the grant if obtained 
by a fraud upon the Court. 

( This is sec 0/ the Saccesstan Act X of S 66 S and sec. 6/ of the Pr 6 haie and 
Administration Act Vof iSSl). 

COMMENTARY. 

If a grant U made on a petition duly verified, the contents of the petition are 
accepted as correct and (he essential contents are (hat the deceased at the time of his 
death resided within the province or left property there and the relationship of the 
petitioner. If any one desires to challenge these statements, he must file a caveat be- 
fore the grant is issued. If he wants to challenge these statements after the grant is 
made, be must take steps to revoke the grant and until that is done accdrding to this 
section the statements are deemed to be conclusive. In the goods of Rose Anne 
D'Silva, 2S All. 3S5 ; In the goods of Sassoon, 2 t Bom. 673. 

If the petition contains false statements, the petitioner is liable to be punished 
for giving or fabricating false evidence. (See sec. 282.) 


27 Ci (l) Application for probate or for letters of adminis- 
r , r -.1,..- tration, with the will annexed, shall be made by a 
ei on orp . petition distinctly written in English or m the 
language in ordinary use in proceedings before the Court in which 
the application is made, with the will or in the cases mentioned in 
sections 337, 238, and 239, a copy, draft, or statement of the contents 
thereof, annexed, and stating — 

(n) the time of the testator’s death, 

(b) that the writing annexed is his last will and testa- 
ment, 


(c) that it was duly executed, 

(rf) the amount of assets which are likely to come to the 
petitioner’s hands, and 

( e ) when the application is for probate, that the petitioner 
is the executor named in the will. 


(2) In addition to these particulars, the petition shall further 


(rt) when the application is to the District Judge, that the 
deceased at the time of his death had a fixed place 
of abode, or had some properly, situate within the 
jurisdiction of the Judge ; and 

(b) when the application »s to a District Delegate,' that 
the deceased at the time of his death had a fixed 
place of abode within the iurisdiction of such Dele- 
gitc. 
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( 3 ) Where the application is to the District Judge and any 
portion of the assets likely to come to the petitioner’s hands is 
situate in another province, the petition shall further state the 
amount of such assets in each province and the District Judges 
within whose jurisdiction such assets are situate. 

( This 19 sec 311 of the Succession, Act X of 1865 and see. C 3 of the Probate and 
Administration Act V of 18 S 1 ). 

COMMENTARV. 

Contents of the Petition for Probatc.—The petition for probate shall be in 
the English language or in the language of the Court and must contain the 
following 

(1) The will must be annexed to the petition. If the will is not in English 
or in the language of the Court, its ofHcial translation must accompany. 

(2) Time of the testator’s death. 

(3) The writing annexed is the last will and that it was duly executed. 

(4) The amount of assets which are likely to come to the petitioner’s hands 
and the value thereof for the purposes of probate duty, iCuppai/ainmol v. iimmant 
Ammal, 22 Mad. 345. All the assets likely to come whether within or without British 
lD.dia must be mentioned, In re Ezekiel, 2 l Bom. 139 at 152. 

(5) The petitioner is the executor named to the %vill. 

(6) The deceased had his fixed place of abode or some property moveable or 
immoveable within the jurisdiction of the Judge, when the application is to the 
District Judge. 

(7) When the application is to a District Delegate, that the deceased resided 
within the jurisdiction of such Delegate. 

(8) When the application is made for probate to have effect throughout the 
whole of British India, whether any application for probate or for letters of 
administration was made to any other Court and if so, with what result. 

The petition must be verified by the petitioner and by at least one of the 
attesting witnesses to the will when procurable. In practice the attesting witness 
makes an affidavit. 

If the petition is for probate of a nuncupative or oral will, then in addition to the 
statements mentioned above, the petition should set out either in the petition itself 
or by a separate affidavit the contents of the oral will to be propounded and when 
and to whom the same were made, see In re Ike Will of Haji Mahonted Abba, 24 
Bom. 8. 

AppHcafion /crxnfl Where an executor is not in possession of 

the property of his testator and cannot get possession of it and where he has not 
biimelf tbc means of pa) ing the necessary fees, he may be allowed to petition, and if 
entitled thereto to obtain probate m/ormo pauperis, 7n rAe /nailer 0/ the TFiil of 
Eautibai, 18 Bom. 237- 

The order of the District Judge granting or refusing probate under this section 
is a decree, ifftss Eca iMountstephans v. Mr. Hmier, 35 All. 448. 
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COMfllENTARV, 

Contents of the Petition for Letters of Administration.*— (i) Time and 
place of the deceased's death. 

(2) That no wilt has been found though diligent search made. 

(3) Family or relatives of the deceased and their respective residences. 

(4) The right of the petitioner to obtain letters of administration. 

(5) That the deceased left some property within the jurisdiction of the 
District Judge or District Delegate. It is not necessary for probate Court to decide 
what assets are likely to come to the hands of the petitioner, but it is the duty of the 
Court to see whether there is any estate to be administered. If there is no estate 
Temaiciing to be administered the grant must be refused, Laltt Chandra v. Bai- 
kuntha, 14 C. W. N. 463. If more than one petition is presented by different parties 
for the administration of the same estate, the practice of the Bombay High Court is to 
consolidate the petitions and if both the petitioners are equally entitled to the grant, 
to issue a joint grant. See the petition in re Kavasji K. Patuck, dated the 7lh 
September 1896. 

(6) The amount of assets which are likely to come to the petitioner's hands 
and the value thereof for the purpose of administration duty. 

(7) When the application is to the District Delegate that the deceased at the 
time of his death resided within his jurisdiction. 

(8) When the application is made for letters of administration to have effect 
throughout the whole of British India, whether an application for letters of adminis* 
tration was made to any Court, and if so, with what result. ( See sec. 279 }. 

279 » (0 Every person applying to any of the Courts 
mentioned in the proviso to section 273 for probate 
monffn*Stionf«tc' ^ Will or letters of administration of an estate 
forprobateoriettersof intended to have effect throughout British India, 
tin 0886^^*°° st 3 te in his petition, in addition to the matters 

respectively required by section 276 and section 
278, that to the best of his belief no application has been made to 
any other Court for a probate of the same will or for letters of 
administration of the same estate, intended to have such effect as last 
aforesaid, 1 h 1 * . 

or, where any such application has been made, the Court to 
which it was made, the person or persons by whom it was made and 
the proceedings (if any) had thereon. 

(2)^ jThe Court to which any such application is made under 
the proviso to section 273 may, if it thinks fit, reject the same. 

^ if tee- 9 / 5 .^ (if the Sticeetsioa Act X of 1SS5 and sec S5 of the Probate and 

AdminisirtUon Aet V <if iSli ). 
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S. 280-283 ] 

280. The petition for probate or letters of administration 
„ , . . shall in. all cases be subscribed by the petitioner 

and and his pleader, if any, and shall be verified by the 
'fr'fied. petitioner in the following manner, namely . — 

“ I (A. B.), the petitioner in the above petition, declare that 
what is stated therein is true to the best of my information and 
belief.” 

( TA 18 >1 ire. of the Ruece^sion Act X of 1^65 and tee CC of the Probate and 
ildminisfrafion .rfcl V of ISSl) 


COMMENTARY. 

The Administrator General is not required to verify the petition otherwise 
than by signature under the Administrator Generals Act, In the goods of 
AvdaU, 26 Ca?. 404. 

281. Where the application is for probate, the petition 
Verification of eti \'erified by .at least one of the witnesses 

Hon for prob«" ,\y one to the Will (when procurable) in the manner or to 
witness to will the eOcct following, namely 

"1 ( C. D. ), one of the witnesses to the last will and testa* 
ment of tlie testator mentioned in the above petition, 
declare that I was present and saw the said testator 
affix his signature (or mark) thereto (or that the said 
testator acknowledged the writing annexed to the above 
petition to be his last will and testament in my pre- 
sence ). 

I Tftij n »cc. r<8 0 / Act X of IStlS and tec. C7 of the Probate onrf 
/trfminnfratiOT! Vof IStt]- 


COMMENTARY. 

Procedure if no witness is procurable sec H, C. Rules. 

282 . If any petition or declaration which is hereby reouired 
punubtnent for ftUf be Verified contains any averment which the 
tterment in petition person making the Verification Imows or believes lo 
crdcciiMtKrn. pcrsou shall be deemed to have com- 

mitted an offence under section 193 of the Indian Penal Code. 

( TSt* •» tec, f<9 of the Sueeeffon Aet X ef onrf ere CS of the Pro^afp and 
Adminittraticn Aet T of ttet J 


Powert of ni*trict 
3aie*- 


283. (0 111 nil cases the District Judge 
or District Delegate may, if he thinks proper, — 


(n) examine the pclitioncr in person, upon oath ; 
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(3) require further evidence of the due execution of the 
will or the right of the petitioner to the letters of 
administration, as the case may be; 

(c) issue citations calling upon all persons claiming to 
have any interest in the estate of the deceased to 
coine and see the proceedings before the grant of 
probate or letters of administration. 

( 2 ) The citation shall be lixed up in some conspicuous part of 
the court-house, and also m the office of the Collector of the district 
and otherwise published or made known in such manner as the Judge 
or District Delegate issuing the same may direct. 

( 3 ) Where any portion of the assets has been slated by the 
petitioner to be situate within the jurisdiction of a District Judge in 
another province, the District Judge issuing the same shall cause a 
copy of the citation to be sent to such other District Judge, who shall 
publish the same in the same ftianner as if it were a citation issued by 
himself, and shall certify such publication to the District Judge who 
issued the citation. 

( Thii imc. SiO of the Sticcofton Act X of tSSU nnil sec. Co of the Probate anti 
Admini^tratton Act r of tfiSl). 

COMMENTARY. 

Llmltatlon.—Under the Indian Limitation Act No. IX of 190S there is no 
period prescribed within which a petition for probate or for letters of administration 
should be made after the deceased’s death, A/anekbat v. Afanekji, 7 Bom, 213 5 lie 
Ishnn Chttnder Hoy, 6 Cz\. 707 I /fash Chundrn w Oopi A'rishna, 19 Cal. 48. It 
may therefore be presented at any time after the death of the deceased, even many 
years after the death, Onanamuthu v. Vana Koilpillai, 17 Mad. 379. But if the 
application is made more than three years after the death, the petitioner must state 
the reason of the delay in his petition, Binodini v. Hriday Nath, 22 C. W. N, 424. 
(Rule 563, Bombay High Court Rules), Kaltdas v Ishnn Chunder, 9 C. W, N, 
49(P.C.). 

Where the petitioner comes after considerable delay and if knowledge or acqui- 
escence in the grant is proved on his part, the Court will not .allow him to reopen the 
grant unless he offers some reasonable and true explanation of the delay, ifanorama 
V. Shiva Sundari, 42 Cal. 480 ; Binodirn v. JTridtty Nath, 22 C. W, N. 424 ; Kiinja 
Lai V. Katlash Chandra, \4C,W,li. loGS' Jiadkashyam v. Jtanga Sundari, 24 
C. W. N. 541. 

Cveat. aeam.t , 284. ( I ) Caveats against the grant of pro- 

print of probnto or bate OF admimstmtion may be lodged with the 
adrainistraiion District Judge or a District Delegate. 

( 2 ) Immediately on any caveat being lodged with any District 
Delegate, ht^ shall send copy thcreorto the District Judge. 
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(3) Immediately on a caveat being entered with the District 
Judge, a copy thereof shall be given to the District Delegate,’ if any, 
within whose jurisdiction it is alleged the deceased had a fixed place 
of abode at the time of his death, and to any other Judge or District 
Delegate to whom it may appear to the District Judge expedient to 
transmit the same. 

(4) The caveat shall be made as nearly as circumstances 
rotm of caveat admit in the form set forth in Schedule V. 

{ Clauses /, 3 , 3 correspond with see. SSt and clause i ts see SS 3 of the Succession Act 
X of Isa and secs. 70 and 71 of fAe Probate and Adminisfratton Act V of | 5 S 1 ). 

285 . No proceeding shall be taken on a petition for pro- 

tt of caveat letters of administration after a caveat 

no^ procMding^^taken against the grant thereof has been entered with the 
on petition untvi after Tudtre or District Delegate to whom the applica- 

notice to caveator •'.*>1 » "^.i 1 

tion has been made or notice has been given of its 
entry with some other Delegate, until after such notice to the 
person by whom the same has been entered as the Court may think 
reasonable. 

( vce 5 J>o/ the Sucetsuon Act X of IW 5 nnd see. 7 i of the Prohnie and 

Adntntstratton Act Vofi^gi) 


COMMENTARY. 

Procedure.— Any person intending to oppose the Issuing of a grant of probate 
- — , , . or letters of administration must Gle a caveat. A caveat is a 

caution or warning entered m the Testamentary Court 
giving notice to the Registrar not to issue any grant or to take any step in reference 
to the estate of the deceased named m the writing without notice being first given to 
the party or to the solicitor of the party who has lodged the caii'eal. It is in this 
form : " Let nothing be done in the matter of the estate of A. B., late of , 

deceased, who died on the day of at without 

notice to C. D. of After the caveat is filed the proceedings 

take as neatly as may be the form of 3 regular suit in which the petitioner for 
probate or letters of administration as the case may be shall be the plaintiff and the 
caveator shall be the defendant. See sec. 295. 

Any person having an interest m the property of the deceased is entitled to put 
in a caveat, lie must show some interest, AbAiram v. Oopnt Das, 17 Cal, 48 ; Pjroj- 
aAah v, Pestonjt, 34 Bom. 459. Caveat is usually entered after the petition is present^ 
and before the grant is issued But it may be lodged before the petition is presented, 
Jcirnf /Turmri v IJissessur, 39 Cal. 245 at 249, After the caveat is lodged the 
caveator, if he challenges the will, roust file an affidavit in support of the caveat f 
within eight dajs. (Sec High Court Rules 600); see also. CAofafoI v. Dai ffabulai, \ 
22 Bom, 261. 


39 
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286. A District Delegate shall not grant probate or letters 
of administration in any case in which there is con- 
whennouo^grarit^^o^ tention as to the grant, or in which it otherwise 
bateoradmiDis*tranon' appears to him that probate or letters of adminis- 
tration ought not to be granted in his Court. 

Explanation. — “ Contention ” means the appearance of any one 
in person, or by his recognized agent, or by a pleader duly appointed 
to act on his behalf, to oppose the proceeding. 

{msistte.SS3-AoftheSacee33ionAet X of ISGSand see. 73 of the Probate and 
Admimstralion Act V of 1831 and see. 7 of the District Delegates Act VI of 1881 ). 

2S7, In every case in which there is no contention, but it 
appears to the District Delegate doubtful whether 
.i.SrnVl.‘Di°tocl the probate or letters of administration should or 
Judge in doubtful should not be granted, or when any question arises 
casaawhorenoeonten- relation to the grant, or application for the 
grant, of any probate or letters of administration, 
the District Delegate may, if he thinks proper, transmit a statement 
of the matter in question to the District Judge, who may direct the 
District Delegate to proceed in the matter of the application, accor- 
ding to such instructions as to the Judge may seem necessary, or 
may forbid any further proceeding by the District Delegate in 
relation to the matter of such application, leaving the party applying 
for the grant in question to make application to the Judge. 

( This is sec. SS9-B of the Saceession Act X of 1865 and see 74 of the Probate and 
Administration Act Vof 1881 and sec. 7 of the Distnet Delegates Act VI of 1S81 ). 

288. In every case in which there is contention, or the 

ocedure where Delegate is of opinion that the probate or 

there Ts^^contentio” letters of administration should be refused in his 
or District Delegate Court, the petition, with any documents which may 
letters of^admWatra- have been filed therewith, shall be returned to the 
tion should be refus- person by whom the application wasmade,‘in order 
edin s our. Same may be presented to the District 

Judge, unless the District Delegate thinks it necessary, for the pur- 
poses of justice, to impound the same, which he is hereby authorised 
to do ; and, in that case, the same shall be sent by him to the 
District Judge. 

( This is sec S5S.C of the Succession Act X of J8SS and sec, 75 of the Probate and 
Administration Act V of 1881 and see. 7 of the District Delegates Act VI of I8S1). 

COMftlENTARV. 

For the meaning of the word Contention ** see “ Explanation " to sec. 286 ; see 
also the following cases, Annamalai v. ilalayandi, 29 Mad. 426 ; Upendra v, Mohri, 
31 Cal. 745: Chotalal v. Bai Kabubai, 22 Bom. 261 ; ffushatuddowla v, Jfirm 
Kurratulain, 31 Cal. 186. 
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289. When it appears to the District Judge or District 
Delegate that probate of a will should be granted, 
be under searofCwtL grant the Same under the seal of his Court 

in the form set forth in Schedule VI. 

( This is sec. 35^ of the Sueceaston Acl X of 1S6S and sec. 78 of the Probate and 
Administration Act V of 1881}. 


290. When it appears to the District Judge or District 
Delegate that letters of administration to the estate 
Grant of letters of ©f a person deceased, with or without a copy of the 
under seafoTcourt.'”’ Will annexed, should be granted, he shall grant the 
same under the seal of his Court in the form set 
forth in Schedule VII. 

( This fa aec. S85 of the Succession Acl X of 1SC5 and sec. 77 of the Probate ond 
Administration Act V of 1881) 


291» (i) Every person to whom any grant of letters of 
. . administration, other than a grant under section 
Ad«..bim.™.b,nd committed, shnll give a bond to the Dis- 

trict Judge with one or more surely or sureties, engaging for the due 
collection, getting in, and administering the estate of the deceased, 
which bond shall be in such form as the Judge may, by general or 
special order, direct. 


( 2 ) When the deceased was a Hindu, Muhammadan, Buddhist, 
Sikh or Jaina or an exempted person — 

(rt) the exception made by sub-section (i) in respect of a 
grant under section 241 shall not operate ; 

( 6 ) the District Judge may demand a like bond from any 
person to whom probate is granted. 

( Clauic i SS8 of (he Succtssfon Act X of IS9S, Clause {2) U netr. The 

zQTTffpsnding etc. tS of the Prohaie and Administration Act T of 1S8( icai oi /offoic*: — 
** Evtrg person lo ichom any ffrant o/fe((ert o/adKiinitfration is eommitted. and. tf the Judge 
to direef. person to ichom Probate ft grontrif ahoK gfre o bond to the Judgtof the District 
Court to enure for the benefit of the Judge for the time being, irflh one or more rurety or 
sureiiet, engaging for the due eollecUon getting in, and adminielering the estate of (At 
decfOiedi trhfch bond thnit be in tuch form oa the Judge from (fme to time bg ang general or 
special order, directi' ). 

COMMENTARY. 

Administration Bond.—Under this A« under clause (i) as regards Euro- 
peans, Parsis and Indian Christians only an admiaisltalot Is required to execute the 
bond. An executor is never required to give bond for the due administration of ihf 
estate, Pun PahaJur v .t/o^araflr^ Jiajrup.4 C. H.C. R. 4qS; (see ronfra. In re 
Juggodishctri i)abi. J Cat. 84 ; it is submitted that this is not according to tbit Act) ; 
but under clause (j) as regards Hindus and Muhammadans the Court is empowered 
to tahe a bond e\en from an executor. 
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In all cases when letters of administration are granted, the person to whom the 
same are granted is required to execute a bond to the Judge with one or more sure- 
ties engaging for the due collection getting in and administering the estate of the 
deceased, Ginbaln v. Bijoy Krishna, 31 Cal. 688. It may, however, be varied by 
special order of the Court in case of limited or special administration, In the goods 
of Quhhoy, 26 Cal. 408. According to English practice a surety is dispensed with 
where the estate is administered by the Court of Chancery or in bankruptcy and 
where the person applying for grant was entitled to the whole estate and all the 
debts had been paid. (See Mortimer on Probate, p. 464). The Court can dispense 
with sureties altogether taking only the bond from the administrator upon sufficient 
ground being shown. (See Coote’s Probate Practice, IS Edn., p. 126). An applica- 
tion for leave to dispense with the sureties should be made by motion to the Judge. 

The bond is to be taken before the grant and not after, Oiribala v. Bijoy Kri^ 
shna, 31 Cal. 688. Under this section the Court has no power to dispense with the 
bond from an administrator, In the goods of Oubbay, 26 Cal. 408. In the case of 
executors under the Probate Act the Court is given discretion, Stirendra Nath v. 
Amrita Lai, 47 Cal. 115. The section is not limited tocases where the grant is first 
made ; if the bond becomes inoperative by the death of the surety or otherwise, the 
District Judge has jurisdiction to take a second bond with fresh sureties if necessary, 
Raj Naraxn v. Kul Kumari, 29 Cal. 68. 

£zcej3iJcos.—(t) When limited letters of administration are granted to the 
attorney of the absent executor under sec. 241, the person to whom the same are 
granted shall not be required to execute the bond. 

(2) When letters of administration are granted to the Admi^istrato^General 
under the Administrator-General's Act he is not required to enter into any admi- 
nistration bond or to give any security. ( Sec. 29 ). 

Amount of the Bond. — Usually the amount of the bond is double the value 
of the estate, but the Judge has discretion to fix the amount. The Court has power 
to dispense with sureties altogether, but it has no power to dispense with the bond, 
In the goods of Be la Farque, (1862) 2 Sw. & Tr. 631 ; In the goods of Powis, 34 
L. J. P. & M. 55. 

Justifying Sureties.—Justifying sureties to the administration bond are 
called for at the Court’s discretion according to the circumstances of each case. In 
practice the High Court of Bombay requires justifying sureties in the following 
cases 

1. When any person takes out letters of administration in default of the 
appearance of any person cited. 

2. When any person takes out letters of administration for the use and benefit 
of a lunatic unless he be a committee of the estate of such lunatic appointed by 
Court. 

3. When any person takes out letters of administration for the use and benefit 
of a minor. 

4. When any person entitled to a portion only of the estate takes out letters 
of administration to the whole estate. 

( Rule 583, High Court Rules ). 
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Number and Qualification o! Sureties.— The sureties required may be one 
or more. The High Court of Bombay requires two sureties. Solicitors are accepted 
as sureties but not solicitor’s clerks. A surety described as a managing clerk, 
manager, clerk, secretary, accountant, cashier, book-keeper, gentleman of no 
occupation or insurance agent is not accepted without further explanation. ( Coote’s 
Probate Practice, 15th Edn., p. 124 ). 

Form of Bond.— See form No. 95 of the Bombay High Court Rules. 

292. The Court may, on application made by petition and 
on being satisfied that the engagement of any such 
admlnMtiMnSia"' bond has not been kept, and upon such terms as to 
security, or providing that the money received be 
paid into Court, or otherwise, as the Court may think fit, assign the 
same to some person, his executors or administrators, who shall 
thereupon be entitled to sue on the said bond in his or their own 
name or names as if the same had been originally given to him or them 
instead of to the Judge of the Court, and shall be entitled to recover 
thereon, as trustees for all persons interested, the full amount 
recoverable in respect of any breach thereof. 

( Thxa ii «»e -57 of the Succession Act X of 19SS and sec T9 of the Probate ond 
<l(imin>stra(ion Act V of iSSl 1. 


COMMENTARY. 

LiabUity of Sureties.— So long as letters of.administraiion are unrevoked, 
the sureties are responsible and liable to make good the defalcations of the admini- 
strator, even if the grant is subsequently revoked, Debendra N'ath v, Administrator- 
General. 33 Cal. 713, 35 Cal. 955 (P. C.). 3S I. A. 109. The Court will not discharge 
the original sureties to an admintstration bond and allow others to be substituted 
for them, In the goods of Stark, L. R. i P. & D. 76. A suit will not lie by a surety 
for being discharged or in the alternative to direct the administrator to complete 
administration, Subroya v. Hagamm-itl.zS Mad. l6l ; Kandhga Lai v. il/’anfei.3i All. 
56. There is nothing in this Act to entitle a surety to an administration bond, when 
the administration IS complete, to apply to the Court to have the bond vacated and 
to be discharged from suretyship. In the matter of Arthur Gerald Horton Knight, 

33 Mad. 373 . 

A new bond or additional secunty may be required by Court if the nature of 
the estate necessitates it and where new conditions arise such as unforeseen increase 
of assets or break down of one of the sureties, Burrendra Hath v. ^nn'fa Ztal, 47 
Cal. 115. The Calcutta High Court holds that the surety bond is a continuing 
guarantee under sec. 129 of the Contract Act and may be revoked, Kaj Haraln v. 
Pul Humari, ?9 Cal. 6S ; this view is not accepted by the Madras High Court in 
Subroya v. Pajamnall, ;8 Mad. 161, as also by the Bombay High Court, Bat Boni v, 
C/ioLshi 19 Bom. 345. The Allahabad High Court also adopts the same 

\iew as the Madras and Bombay High Courts. Kandh’ja Lai v. ifanH. 31 AH. 5 ^* 
According to English practice the ongioal surety cannot by giving notice get himself 
discharged. (Sec Mortimer on I'robatc. p. 463). 
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Assignment of the Bond.— When the engagement of the bond is broken by 
tbe administrator, by not administering the estate properly or by not truly accoun- 
ting for the same, the Court may assign the bond to some person, his executors, or 
administrators who shall thereupon be entitled to sue tbe administrator on the bond 
in his oim name. A'a/imudtfin v. 3feharui, 39 Cal. 563. The application for assign- 
ment must be by way of petition. ( Mortimer on Probate p. 46S). The administra- 
tion bond may be assigned to the Administrator-General, Debendra Nath v. 
Adminislrator-Oeneral, 33 Cal. 713, 35 1 . A. 109 

An administration bond is not an instrument of the kind referred to sec. 74 of 
tbe Contract Act so as to make tbe obligor liable to pay the whole amount. No more 
damage than what is actually suffered is recoverable. If failure to file an inventory 
and account in time has not resulted in any damage nothing can be recovered under 
the bond, Lachmandas v. Chaler, 10 AD. 39; Cursetjee v. Dadabhai, 19 Mad. 425. 

293. Ko probate of a will shall be granted until after tbe 
expiration of seven clear days, and no letters of 
Time for rrant of administration shall be qranted until after the 
tratiM* expiration of fourteen clear days from the day of • 

tbe testator or intestate’s death. 

{ This t< see SSS <3f the &*ucc<$$ton Act X of IS’SS ontf stc. $0 of the Frobafe and 
.J(f)ninu(raf(OR Act V of tSSt). 


COMMErn*ARY. 

Tbe period is to be calculated excluding the day of the death of the testator. 
It U only that grant cannot be made but an application for probate or letters can be 
made Immediately after tbe death of tbe deceased. Letters of administration with 
the will annexed may be granted after the expiration of seven days from the death of 
the testator, Jn the goods of Wilson, i Cal. 149. 

294. {■) Every District Judge, or District Delegate, 
shall file and preserve all original wills^ of which 
Filing of original probate or letters of administration with the will 
or'*.dmSSio?’wih annexed may be granted by bim, among the 
vriU annexed gtanted. records of his Court, until some public registry’ 
for uulls is established, 

( 2 ) The Local Government shall make regulations for the 
preservation and inspection of the wills so filed. 

( This IS sec. -59 cf the Succession Aei X of JS53 and sec. SI of the Probate and 
Administration Act V o/ISSJJ. 


COMMENTARV. 

When the will is proved, the original is deposited in the Court registry and a 
copy thereof is made out under the seal of the Court and delivered to the executor, 
logethet with a certificate of its having been proved ; and such copy and certificate 
ore usually styled the probate. 
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295. Id any case before the District Judge in which there 
is contention, the proceedings shall take, as nearly 
Procedare in conten- form of a regular suit, according to 

* the provisions of the Code of Civil Procedure, 

190S, in which the petitioner for probate or letters of administration, 
as the case may be, shall be the plaintiff, and the person who has 
appeared to oppose the grant shall be the defendant. 

( TAm m nfc. 201 cf the Suecfsvon Acl X of nnd see. SI of th*> Prohate arxi 
Administrnlton Act I' of I’tSI). 


COMMENTARY. 

The proceedings become contentious not on filing of the caveat but on the filing 
of an affidavit in support of the caveat, Chotatat v. Bai ICabubai, 22 Bora. 26I; 
Pakiam v, /nnsai, 19 458 ; Hajt Btbi v. IT‘ H. S\r Sultan, 10 Bora. L. R. 327. 

If at the hearing the caveator does not appear, the Court should not merely dismiss 
the caveat but should order the issue of grant tf the petition is otherwise in order. In | 
Pufciam V. /nnaji. supra. Oft a petition for probate a caveat was entered and the 
petitioner withdrew his petition ; subsequently the caveator applied for letters of 
administration and the petitioner entered caveat to oppose the grant ; it was held he 
was entitled to propound the will m opposition to the application for letters of 
administration. 


296. (t) When a grant of probate or letters of adminis* 

tratlon Is revoked or annulled under this Act, the 
Surrender of revoked person to whom the grant was made shall forthwith 
Kmfnutration?"* ^ deliver up the probate or letters to the Court 
which made the ^ant. 

(2) If such person wilfully and without reasonable cause 
omits so to deliver up the probate or letters, he shall be punish- 
able with fine which may extend to one thousand rupees, or with 
imprisonment for a term which may extend to three months, or 
with both. 

( ThiK CK tec. 3 t 1 of the f>urce*no't Art X of jves anrf ere 1 S 7 rf the Prohate and 
Administration Art I'o//8Vi> 

297. When a grant of probate or letters of adminis- 

^ , tntion is revoked, all paj’raenls bowi fide made to 

p*ymfnt to oxoeutor . t. 

ortdminiotrfttorb.fore cxccutor OT adiumistrator under such grant 
Tb revocation thereof shall notwithstanding 
t on T.To e . revocation be a legal discharge to the person 

making the same ; and the executor or administrator who has acted 
under any such revoked grant may retain and reimburse himself in 
respect of any payments made by him which the person to whom 
probate or letters 01 administration may afterwards be granted might 
nave lawfully made. 

( rk«» t« tee. Stt of Jk. SnecefMo* Art X of t^CS and eec. tl of Prt/'Qle and 
Aininittmuoa Art V of jtst). 
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, COAIMENTARY. 

Consequences of Revocation. — Where any probate or letters of administra- 
tion are revoked all payments bona fide made to the executor or administrator under 
the grant before the revocation shall, notmlhstaoding the revocation, be a legal dis- 
charge to the person making the same. It would appear, therefore, that under 
this Act, until the grant is revoked, all payments made to the executor or 
administrator would be a valid discharge, notwithstanding the fact that the grant 
was obtained surreptitiously, fraudulently, or by concealment of material facts. In 
other words, the grant is not \oid ab initio but is voidable. (See the “Craster 
Fraud Case, ” Craster v. Thomas, (I909) 2 Ch. 348 ; Hawson v. Shelley, (1914) 2 Ch. 
13. In the Calcutta case of Copal Dass v. Budree Dass, 33 Cal, 657, it was also held 
that a grant of letters of administration obtained by suppressing a will containing no 
appointment of executors was not void ab initio and a sale of property by an 
administrator to a purchaser who was ignorant of the suppression of the will is 
valid, although letters of administration were revoked after the sale. (See also, 
Debendra Nath v. Admimstralor- General, 33 Cal. 713 in appeal 35 Cal. 955 (P, C), 
35 I. A. 109. 

Forged Will.— In Pandit Prayag Raj v. Oou Karan, 6 C. W. N. 787, it was 
held that acts done under a will which is declared to be a forgery are void. But there 
has been a divergence of opinion. There is no distinction under this Act as to 
whether the grant is void or voidable and the better view seems to be to protect the 
rights o( bona fide transferees for value without notice of any fr.aud or circumstance 
affecting the grant, Sailaja v. /adu Nath, 19 C. W. N. 24O. 

According to English Law also there is a distinction observed between grants 
E H h Law ''‘hich are void and grants which are voidable, and the test 

ng i aw. adopted there to distinguish the one from the other is this: 

Where the grant is in derogation of the right of an executor it is void, but where 
the grant is in derogation of the right of the next-of-kin or residuary legatee, it is 
voidable. 

If the grant is void, the mesne or intermediate acts of the executor or adminis- 
trator done between the grant and its revocation shall be of no validity. If the 
grant is voidable, the mesne acts of the executor or administrator will stand good, 
Abram v. Cunningham, 2 Lev. iSz; Allen v. Dundas,^ T. R. 125 ; Ellis v. Ellis, 
(1905) I Ch. 613. •( Williams on Executors, loth Edn., pp. 460-466 ). 

The decisions in Abram v. Cunningham and Ellis v. Ellis, are overruled in 
Saisson V. Shelley, (1914) 2 Ch. 13 and the better view seems to be in England 
also to regard all grants as voidable and to protect iond fide transferees for value 
without notice, Fitepatrick v. M’Olone, (1897) I. Ir. 542. (See Mortimer on 
Probate, p. 436 )- 

I 

298 i Notwithstanding anj-thing hereinbefore contained, it 
shall, where the deceased was a Muhammadan, 
lererf'.dS S.'“r«lon? Buddhist or exempted person, or a Hindu, Sikh or 
Jaina to whom section 57 does not apply, be m the 
discretion of the Court to make an order refusing, for reasons to be 
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recorded by it in writing to grant any application for letters of 
administration made under this Act. 

( This is sec. 85 of the Probate and Administration Act V of J8S1 ). 

COMWENTARV. 

This section only empowers the Court to refuse grant of letters of administra- 
tion in cases of Hindus (not governed by the Hindu Wills Act) and Muhammadans 
and is discretionary. The Court has no power under this section to refuse grant of 
probate, Kara Ooomar v. DoorQamoni, 2t Cal. 105 ; Pran Nath v. Jado Nath, 

20 All. 189. 

Every order made by a District Judge by virtue of 
the powers hereby conferred upon him shall be 
of^nsmct subject to appeal to the High Court in accordance 

with the provisions of the Code of Civil Procedure, 
1908, applicable to appeals. 

( This IS see. SG3 of the Succession Act X of and see 85 of the Probate and 
Adminufration Act V of 1S81 ) 

COfllMBNTARV. 

An appeal lies under this section from an order *— ^admitting a person as cavea- 
tor, Abhiram v. ( 7 opiI 17 Cal. 48; see contra K'hetirnmoni v. Sh\iama Churn, 

21 Cal. 539; from an order dismissing an application for probate, Atim v. 

Ohnndrn Nath. 8 C. W. N. 748; from an order granting or refusing probate, iffsj 
Eva Monnlstephens v, hfr. Hunter Oarnett, 35 All 448. In the following cases no 
appeal was allowed. Lncaa v. Lucas. 20 Cal. 245 ; Brojfo Hath v. D ismony, 2 C. H. 
C. K. 589 s /T'lfimuddin V WrAamt. 39 Cal. 563 . Lakhi T^nrain v. fltultan 

Chand. 16C. W N. 1099. An appeal lies under the Letters Patent from the decision 
of a single Judge of the High Court on appeal from (he order of the District Judge 
granting probate. Umrao CAand Btndraban. 17 All 475 * 

300. (I) The High Court shall have concurrent jurisdic- 
ConcuTMnt urudie District Judgc in the exercise of all the 

tion ot UvpV, Ccmn povs'crs hereby conferred upon the District Judge. 

(2) Except in c.'ises to which section 57 applies, no High 
Court, in exercise of the concurrent jurisdiction hereby conferred 
over any local area beyond the limits of the towns of Calcutta, 
M.adras .and Eomkav, .and the province of Burma, shall, where the 
deceased is a Hindu, Muhammad.an, Buddhist, Sikh or Jaina or an 
exempted person, receive applications for probate or letters of 
.idministration until the Local Government has, by a notification in 
the local official Gazette, authorised it so to do. 

I Ctnuff ( I ) I* tff t^l of the Fareestio^ Art X of ierg ani $ee S7 of the Prei^ate ent 
AJninlftrntion Act To' i«Sl , Cl ,«»»(•) #*«• Sof the Profile a%l Adnisfiteatiin A el I’ 

•10 
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. > COMMENTARY. 

In Nagendrabala v. 37 Cal. 224, it was held that the High Court 

had jurisdiction to make a grant on the original side in any case in which the Dis- 
trict Court had jurisdiction and that it was not necessary that any portion of the 
property should be within the limits of the original jurisdiction. The “ High Court ” 
mentioned in this section is not merely confined to the appellate jurisdiction but 
includes original jurisdiction, In the gooda of Mohendra, 5 C. W. N. 377. 

301. The High Court may, on application made to it, 

. , , suspend, remove or discharge any priv’ate e.xecutor 

or administrator and or administrator and provide for the succession of 
proviflion for succes- another person to the office of any such e.xecutor or 
administrator who may cease to hold office, and the 
vesting in such successor of any property belonging to the estate. 

( Thi$ IS see SSi-A of the Sttccesaton Act X of JSG$ and sec. S 7 -A of the Probate and 
Administration Act V of 18 St). 

COAIMENTARY. 

Discharge of Executor,— Ad executor who has once proved the will cannot 
discharge himself from administering the estate of the testator except in the modes 
stated below. As soon as an executor has discharged the debts of the testator and 
has paid the funeral and testamentary expenses and also paid the legacies bequea- 
thed by the will and has invested the surplus in authorized securities he ceases to be 
an executor and becomes a trustee in the proper sense of the word and may then be 
discharged from the office like any other trustee, Ex^parte Amerchend Madhoirji, 
29 Bom. 188. (Lewinon Trusts, ilih Edn., p. 8l6, sec, 71 Indian Trusts Act 
II of 1882). 

Before the enactment of sec. 264-A of the Succession Act X of 1865, the Court 
had no power to remove or discharge an e.xecutor or administrator, but the Court 
appointed receiver, Hafisabai v. Aa^i Abdul h'anm, 19 Bom. 83. A similar 
provision is incorporated under sec. 4 of the Administrator-General and Official 
Trustees Act V of 1902. 

Also under sec. 25 of the Administrators-General Act No. Ill of 1913 any 
private executor or administrator may, with the previous consent of the Administra- 
tor-General of the Presidency in which any of the assets of the estate in respect of 
which such executor or administrator has obtained probate or letters of administra- 
tion are situate, transfer the assets vested in him to the Administrator-General by an 
instrument in writing notified in the official Gazette, Adm.-General v. Premlal. 22 
Cal.788 (P.C.). 

An executor so discharged remains liable for anything he has done or left 
undone while an executor. The discharge only relieves him from the duties of his 
office from the date of discharge. 

Appointment of Receiver.— As a general rule the Court will not appoint a 
receiver against an executor because his appointment as executor shows that the 
testator had confidence in him and the Court will give full weight to that expression 
of confidence and will require a very strong case to be made out for a receiver 
against an executor. Gross misconduct, serious mismanagement, misuse of 
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misapplication of the estate in his hands would be grounds Justifying the appoint- 
ment of Kceivec, Adm.-General v.Pren hall, 2t Cal, 737 reversed in appeal to Privy 
Council, 22 Cal. 788 (P. C.) ; Adm.-General v. Prem Lall, 22 Cal. loil ; 3ftddIe(on 
V. Dodsicell, 13 Ves. a6S. Bankruptcy or insolvency of a sole executor is also a 
ground for such appointment. (See Williams on Executors, loih Edn., p. l6tS 

302. Where probate or letters of administration in respect 
of any estate has or have been granted under this 
toXTdmm u°r“or‘ Act, the High Court may, on application made to 
U, give to the executor or administrator any gene- 
ral or special directions in regard to the estate or in regard to the 
administration thereof. 

( Thia It 8CC of ffic Succession Acl Xof iSS5 and aee. 87 -B of (fie Probate and 

Administration ^ct P of 1S81). 

COftlfltENTARV. 

Under sec. 34 of the Indian Trusts Act II of 1882, a ituslee may, without insti- 
tuting a suit, apply by petition for direction or advice. In Trimbak v. Wiraj/an, 33 
Bom. 429. It was held that so long as an executor occupied the position of an execu- 
tor he could not claim the benefit of sec. 34 and his only remedy was to file an 
adnnnUtration suit. Sec. 302 now gives the right to apply for direction on petition. 

After a grant is made the District Court has no powers to give directions, The 
power vests In the High Court by virtue of sec, 302, IPmsor v, IVinsor, 44 Bom. 
682: see also, fn re Lakihmtbat, 12 Bom. 638 ; Jr re ilfodras Dovelon Trust Fund, 
18 Mad. 443. 


CHAPTER V. 

Of Executors ot their own Wrong. 

303. .\ person who intermeddles with the estate of the 
deceased, or does any other act which belongs to 
ofiicc of executor, while there is no rightful 
executor or administrator in existence, thereby 
makes himself an executor of his own wrong. 

/^xup(i07js. — ( I ) Intermeddling with the goods of tlie deceas- 
ed for the purpose of preserving them or providing for his funeral or 
for the immediate necessities of his family or property, docs not 
in.ikc an executor of Ills own wrong, 

( 2 ) Dealing in the ordinary course of business with goods of 
the deceased received from another does not make an o.xccntor of 
his own wrong. 

/ftiif(ra(ioiit 

(i| A u»t-* or CUM kvay or f«n« of t!t« (ho or l»kM 

(o»alu{y liU v«n >lr\ t cr I'C*--? or ro.cito» |>ayta*a( ol tL* dtbl» c4 Hoi* ja 

f irculc-r cf b.» v rj if 
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(it) A, haring been appointed affcnt by tho deceased in his lifetime to collect his 
debts and aell his goods, continues to do bo after he has become aware of bis death. lie is an 
executor of his own wrong in respect of acts done after ho has become aware of the death of 
the deceased* 

(ill) A sues as executor of tho deceased, not being such. lie is an executor of his 
own wrong. 

( This ia see. SOS of the Succession Act X 186 j ). 


COMMENTARV. 

( See next section ). 

304. When a person has so acted as to become an executor 
of his own wrong, he is answerable to the rightful 
executor or administrator, or to any creditor or 
legatee of tlie deceased, to the extent of the assets 
which may have come to his hands after deducting payments made 
to the rightful executor or administrator, and payments made in due 
course of administration. 

( Th\a see. SG6 of the Succession Act X 1855 J. 

COMMENTARY. 

These sections apply to Europeans, Parsis and Indian Christians. They also 
apply to Hindus and Muhammadans. ( See p. 318 ). 

Definition.— If one who is neither executor nor administrator Intermeddles 
with the estate of the deceased or does any act which belongs to the office of exe- 
cutor, while there is no rightful executor or administrator in existence, he thereby 
makes himself, what is called In the law, an executor of his own wrong, or more 
usually, an executor de eon fort. In order to constitute a person executor de son 
iori, there must be no rightful executor or administrator. 

There is no such thing as administrator de son iori for the expression " executor 
de son tort" is used whether the deceased has died testate or intestate, 

Chandra v, liadhika, 35 Cal. 276; Magaluri v. iVdroyana, 3 Mad. 359. 

If a legatee is in possession of a substantial portion of the property he is an 
executor de son tort with all the liabilities of an executor and universal legatee and 
he cannot plead want of probate or letters of administration, A/anuel v. Jnana, 3 * 
Mad. 187, Probate is necessary to complete the title of a rightful executor and until 
it is actually taken out, a person Intermeddling with the assets constitutes himself 
executor de son tort, Ndvazbai v. Peslonji, 21 Bom. 400. 

A very slight circumstance of intermeddling is sufficient to make a person 
executor de son forf. e.g., milking the cows, taking the dog, 
fitSe intcmeSdlE’ killing a cattle. Selling the goods of the deceased, though 
they may be of a perishable kind, is intermeddling, Padget v. 
Priest, 2 Term Rep. 97 i Pead's Case, s Co. 336 ; Chuni Lai v. Osmond, 30 Cal. 
1044 ; Aveshabai v. Ebrahim, 32 Bom. 364. Demanding and recovering a debt due to 
the deceased or paying a debt due from the deceased while there is no rightful 
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executor or administrator will constitute a person executor de son tori, Sharland v. 
ifildon, 5 Hare, 468 ; Ayeshabai v. Ebffikitn, supra. 

But intermeddling with the object of preserving the goods of, the deceased or 
locking them up or directing the funeral in a manner suitable 
tVhftt acta will not |tje estate and defraying the expenses of the funeral himself 
conaluute intetmed- . .t. . . r- • . 

dhng. or out of the estate, making an inventory of his property, 

repairing bis house, or providing for the immediate necessities 
of the family or properly will not make a person executor de son torf. Also dealing 
in the ordinary course of business with the goods of the deceased received from 
another will not make a person executor de son torf. See exceptions to sec. soj. 
{ Williamson Executors, lOth Edn., p. 187.) 

Liability of Executor “ de son fOrt He is liable— 

(1) To the rightful executor or administrator, ot 

(2) To any creditor of the deceased, or 

(3) To any legatee under the will. He can be sued by a legatee in the 

absence of legal representative, jRojflh Parthafarathy v i?oja^ 
Venkafadri, 46 Mad. I90. 

Extent of hU Uabh He vs liable to the extent of the assets which may have 
lity. come to his hands after deducting- 

fa) Payments made to rightful executor or administrator, and 
(,b) Payments made in due course of administration. 

His liability lasts as long as he continues dealing with the estate, 77a>nocfar v. 
jDayaf, II Com. L, R. 1187. 

According to the English law an executor de von tort has all the liabilities, 
though none of the privileges that belong to the character of executor, Carmichael 
Vs Carmichael. 2 Phill. C C 103. He is, however, protected in all acts not for his 
own benefit which a rightful executor may do and, therefore, in an action by a credL 
tor of the deceased, if he pleads that the estate is fully administered, he shall not 
be' charged beyond the assets which came to his hands. ( Williams on Executors, 
loth Edn., p. 191 ef VC*!. ). But if an executor de von tort retains assets for his own 
use or pays his own debt be cannot plead plene adminisfrot'it. Warayanasamt v. 
Esa Abbnyi. 28 Mad. 35J. 

Effect of sale by an Executor “ di SS 3 fort ” All lawful acts which 
an executor de von tort doth are gcx)d ”, Coulter 'a Cave. $ Co. 31 o.— ” A legal act 
done by an executor de von tort shall bind tbe nghtful executor and shall alter the 
property”. Lord Holt, in Parker \. Keit i Ld. Raym. 661. In order that the 
alienation or pajment made fay an executor dr von fort may be binding on the right- 
ful executor or adminislraior. it most be shown (and the onus will be on the alienee 
or the purchaser) that the executor de eon tort teally acted as executor and the 
party wuh whom he dealt had fair reason for supposing that he had authority to act 
as such. H this is prmevi. the alienation will t»e bindieg on the executcr ard shall 
alter the property, rAoni’on v. f/irrfinj. 2 C. A B 63P. (WilUams ca Exrcut?”. 
lothr.Jn.pp lQ«-ton). 
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An executor de son tort falls mthin the principle, if not the letter, of the 
prohibition contained in sec. 53 of the Indian Trusts Act, i. e,, 
19 jsa 1 1 y, cannot directly or indirectly buy or become a mortgagee of 

the property and the alienation will be voidable by the beneficiaries, Goculdas v. 
Yalibai, IS Bom. L. R. 343. He has no right to retain his own debt, Narayani 
Sami V. Esa Abbayi, 28 Mad. 351. 

Hindu Law and Executor “ife .SW Sections 265-266 of the Suc- 

cession Act X of 186s were not incorporated either in the Hindu Wills Act or in the 
Probate and Administration Act. Under the present Act, Sections 303 and 304 are 
made applicable to Hindus, and to Mahomedans also. In the Bill that was intro- 
duced in Council, section 302 ran as follows " Nothing in this Chapter shall apply 
when the deceased was a Hindu, Muhammadan, Buddhist, Sikh, or Jaina or an 
exempted person This section was omitted in the Select Committee, see State- 
ment of Objects and Reasons. Even before this Act the principles laid down in 
sections 303 and 304 were applied to Hindus and Mahomedans. See Jorjendranarain 
V. Emtly Temple, 2 Ind. Jur. N. S. 234 ; Suddasooh v. Jiam Chunder, I7 Cal. 620 ; 
Khitish Chandra v. Radhika. 35 Cal. 276 j Ramasami v. Veerappn, 33 Mad. 423, 
Before, however, holding a Hindu or a Mabomedan liable as an executor de son tori 
it must be remembered that Hindus and Mahomedans are not required to obtain pro- 
bate or letters of administration. Where, therefore, the heirs of a deceased Hindu or 
Mabomedan take possession of the property and administer the same and pay the 
debts of the deceased, they will not Incur the liability to account as executors de 
leur toft but will only be hable as the heirs of the deceased, ffaji Saboo Siiiek v. 
Ally Mahomed, 6 Bora. L. R. 1135. In the latest Madras case of Rajah PaTthO’ 
sarathy v. Rajah Venkatadri^ 46 Mad. 190, it was held that the doctrine of executor 
de son tort is applicable to Hindus on the general principles of equity and good 
conscience. See also, Prosunno v JCristo, 4 CaJ. 342. 

Examplfs 

(1) A not being an executor or administrator demands from B a debtor of the 
deceased the debt owing from him. B pays the debt to A. A is an executor de eon tort. 

(2) A bemg the servant of B eells the goods of the deceased as well after his death 
as before by the directions of the deceased given m his lifetime. A pays the money t6 B. 
A and B, the master'and servant, are both liable as executors de leur tort, Padggt v. Pries/, 
2 Term. R. 97. 

< 3 ) A aues as executor of B. A has not proved the wiU, nor has he been appointed 
executor A constitutes himself executor de son tort. Similarly, A la being sued as executor 
of B. A does not plead that he is not such. A constitutes himself executor de son tori. 

(4) A proves the will and obtains probate. B intermeddles with the estate of the 
deceased. B is not an executor de son tort but a trespasser. Where there is a rightful 
executor, there csunoi be an executor de son tort. 

Note.— T he rule of English Jaw that no liability as executors cfe son tOrt can arise 
when there is another personal representative does not apply in India. See Narayanasam 
T. Esa Abbayi, 28 Mad 351 

( 5 ) A, while there is no rightfnl executor or administrator, loots up the goods of the 
deceased for preservation, makes an inventory of his property, feeds bis cattle, repairs his 
house, and provides for the necessaries for his children. A does not constitute himself an 
executor de son tort. 
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( 6 ) A not being a rigbtru\ axecutot or administrator sells tbe goods of the deceased 
to B. A is executor dc son (ort, but not B, unless there is collusion between A and B, Hxlt 
V. Curtfs, L. R lEq 90; J’auli t. Simpson, 9Q B 365 

{ 7 ) A on the death of B pays off a debt due to C by B which A had guaranteed and 
removes the goods belonging to B'e estate. A becomes liable as executor de son tort, 
Unrayanatami v. Eta Abbayt, 2& Mad. 351 


CHAPTER VI. 

Of the Powers of an Executor or Administrator. 

305. An executor or administrator has the same power to 
, . , sue in respect of all causes of action that survive 

of action surviving the deceased, and, may e.xercise the same power 
deceased and rents for the recovery of debts as the deceased had 

due at death. .... '' 

when living. 

(7bi9ta sec. ?C7 0 / <fce Succession Act X of tSOi and sec. 8S of the Probate and 
yfi/ministrution Act V of tXSt ). 


COMMENTARY. 

( See next section ). 

300t All demands whatsoever and all rights to prosecute 
or defend any action or special proceeding existing 
of .O' ogo'"" “ P«.son at the time of his 
deceased sutTivo to decease, sunnve to and against his executors or 
orldministrawr'***’^ administrators; except causes of action for defama- 
tion, assault, as defined in the Indian Penal Code, 
or other personal injuries not causing the death of the party; and 
except also c.ises where, after the dcatli of the party, the relief 
sougiit could not be enjoyed or granting it would be nugator)’. 

fltustrationa 

(i) A collision takes pfae^ on ft raffwsy fn conssquence of some neglect or default 
o( (in ofTiclal, and & passenger is *everrly hurt, but not so as to eau*e death He afterwards 
dies without liavlnR brought any action Th* causa of action does not sumve. 

(f{) A sues for divorce A die* The cause of action does not aurrive to hla 
representatlte 

(rbitisser Sfsnt (Ae .Surressioa Aft X of and sec. ff? of the ond 

Aifts's'ifrofins Art f of itif | 


COM.ME.VTARY. 

Survival of Rlthl of Acllon.~Ry'ittaeof ate. 211 all the property of the 
deceased test in the executor or adminiatraior. Hence an executor or an admials- 
irator completely represents the estate and all the rights and liabilities of the decea- 
sed are m him and him alnne. All the rishu which the deceased could hat 
exercised in his lifetime and all the liabilities .to which the deceased was «u 

/ 
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vest in the executor or administrator. These rights do not sur%*ive in favour of the 
heirs, Sayjd Jiaul v. .^ifaran, 36 Bom. 144. The causes of action which survive are 
either in contract or in tort and the Habilitj of the executors or administrators is not 
personal but to the extent of the assets of the deceased which come to their hands. 

Actions In Contract.— Sec. 37 of the Contract Act provides as follows;— 
“Promises bind the representatives of the promisors in case of the death of such 
promisors before performance, unless a contrary intention appears from the con- 
tract.” Therefore, on the death of a person all obligations, contracts, debts and 
other engagements survive to and against his executors or adroinistratore. The 
right to sue for damages for breach of contract, the right to sue on a promissorj* 
note, the right to sue for debt, the right to sue on a mortgage, the right to sue for 
pre-emption recognised b}* Mahomedan Law (Savyad Jiaul v. Sttaram, 36 Bom. 
144) all survive. Only such contracts which are merely personal to the deceased, e.g., 
an action for divorce or which involve personal skill, ability or character do not 
survive, Toomeg v Bona, 17 Cal. 115 ; .Vohettdra v. Kali Proshad, 30 Cal. 265. If 
a person applies for probate and dies pending the grant, the right does not sur\-ive, 
Sarat Chandra v. A’cni ^/o/ian, 36 Cal. 799. 

Action in Tort.-" ActlO tltiKihS csritlir CUS "-Generally 

actions in tort do not survive, the rule being that where the wrong or injury is 
personal to the deceased no action trill lie by his legal representatives. ^.306 
follows this rule and lays down that in tbe following cases the right of action does 
not survive. 

(1) Action for defamation. 

(2) Action for assault. 

(3) Action for other personal injuries not causing death. 

(4) Action for malicious prosecution. See A/otilal v. Samaragm, 4“ 

Bom. 716 where ATneAfia v. <7orpora/ion 0/ Cafeuffa, 31 Cat 993 
which lays down the contrary has been dissented from; see also, 
A/uruiappa v. Ponnusami, 44 Mad. 828. 

Act XU of i855. — See appendix. This Act gives to the executors or adminis- 
trators of a deceased person right to sue for any wrong committed in the lifetime of 
such person which has occasioned pecuniary loss to his estate and for which wrong 
an action might have been maintained by such person, provided such wrong was 
committed within one year before his death and such action was brought within 
one year after bis death. See the following cases, Vinagak Bagunaih v. G. T. P. Rg> 
Co., 7 B. H. C. R. II3 ; Baridas v. Bandas, 13 Bom. 677. 

Act XIII of i8S5.— See appendix. This Act gives power to maintain an action 
for the beneSt of the wife, husband, parent, and child of a person whose death is 
caused by wrongful act, neglect or default, which act, neglect or default would have 
entitled the party injured, if death, had not ensued, to maintain an action and recover 
damages. This Act is a reproduction of Statute, 9 & 10 Viet. c. 93, (Lord Camp- 
bell’s Act). 

See tbe following cases :—.roAnson r- The Madras Baihcag Co., 2S Mad. 
479; East Tndia Bg. v, .Kirfidaa, 23 Cal, 401 (P. C.) ; Z,ye/f v. Canpo, l All. 60; 
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Narayan v. The Municipal Commissioner, 16 Bom. 254; Vinayak Haghunath v. 
C. J. P. 7 R. H. C. R, 113 ( 0. c. j. ); Nani Bala v. Auckland Jute Co., 52 
Cal. 602. 

307 * ( I ) Subject to the provisions of sub-section (2), an 
executor or administrator has power to dispose of 
Power ot executor or the property of the deceased, vested in him under 

oaroimstrator to dis- A -.t t. 11 * • _i 

pose of property. scction 211, either wholly or m part, in such 
manner as he may think fit. 

Jllurtrafions 

( t ) The deceased made a specific heaue^t of part of his property The executor, 
not haTintr assented to the bequest, sells the subinet of it. The sale is valtd 

( ti ) The executor in the exercise of his disecetioa mortgages a part of the immove-ible 
estate of the deceased The mortgage is valid 

(2) If the deceased was a Hindu, Muhammadan, Buddhist, 
Sikh, or Jaina, or an exempted person, the genera! power conferred 
by sub-scction ( i ) shall be subject to the following restrictions and 
conditions, namely : — 

(i") The power of an executor to dispose of immoveable 
property so vested in him is subject to any restric- 
tion which may be imposed in this behalf by the 
will appointing him, unless probate has been grant- 
ed to him and the Court which granted the probate 
permits him by an order in writing, notwithstanding 
tlie restriction, to dispose of any immoveable pro- 

a specified in the order in a manner permitted 
e order. 

(»■»■) An administrator may not, without the previous per- 
mission of the Court by which the letters of 
.idministration were granted — 

(rt) mortgage, charge or transfer by sale, gift, 
exchange or otherwise any immoveable pro- 
perty’ for the time being vested in him under 
section 211, or 

(/;) lease any such property for a term exceeding 
five ye-irs. 

(in') disposal of property by an executor or adminis- 
trator in contravention of clause (i") or clause (»>'), 
as the case may l>c, is voidable at the instance of 
anv other person interested in the property, 

(3) Before any probate or letters of administration is or arc 
granted in such a case, there shall be endorsed thereon or annexed 

dJ 
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thereto a copy of sub-section (i) and clauses (0 and {in) of sub- 
section (2) or of sub-section ( i ) and clauses {it) and {in) of sub- 
section (2), as the case maybe. 

(4) A probate or letters of administration shall not be 
rendered invalid by reason of the endorsement or annexure required 
by sub-section (3) not having been made thereon or attached there- 
to, nor shall the absence of such an endorsement or annexure 
authorise an executor or administrator to act otherwise tlian in 
accordance with the provisions of this section. 

[ Clause ( / ) M sec. CO of the Succession Act X of iSCi; Clause ( ?) sec. 00 of the 
Prohate and AdministraUon Act Vof /M/J. 


COMMENTARY. 

Power of Disposal.— 

Tower of Disposal of an Eiecutor or Administrator 


If the deceased was n European, 

Pan! or an Indian Christian. 

An executor or administrator has 
absolute power of disposal of the pro- 
perty of the deceased both moveable and 
immoveable, either wholly or in part. 
He can sell, mortgage, or lease the 
property for any number of years. 


If the deceased wae a Hindu or 
a Muhammadan. 

An executor or administrator has 
power to dispose of the property of the 
deceased vested in him with the following 
restrictions j— 

(1) The executor’s power to dispose 
of immoveahh property vested in him is 
subject to any restriction that may be 
imposed on him by the will of the decea- 
sed, unless the Court which granted 
probate to him permits him to dispose of 
any immoveable properly by an order in 
Writing notwithstanding the restriction. 

(2) An administrator has no power 
to mortgage, charge, sell, make a gift of, 
exchange, or otherwise alienate any 
immoveable properly vested in him 
without previous permission of the Court. 

(3) An administrator has no power 
to lease any immoveable property for a 
term exceeding five years without the 
previous permission of the Court. 

Note. — A disposal of property by an 
executor or administrator in contraven- 
tion of these provisions is voidable at the 
instance of any person interested in the 
property. The person interested means 
interested independently of the executor, 
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If iKe person is a creditor of the executor 
in his personal capacity and not a creditor 
of the estate he is not a person interested 
in the property, Jbgo6aniiAuv. Dwarika, 
23 Cal. 446. 


I. Executor's or Administrator's Power of Disposal under Clause 
( 1 }- — ^Thts clause gives to the executor or administrator an absolute power of 
disposal. He can sell, mortgage or lease for any years the properly of the deceased 
and the alienee will get a good title, Di Sitva v De Sdva, 27 Bom. 103. 

There «s no distinction in this respect whether the property 5s moveable or 
immoveable, ffcafe v. flroion. i All. 710. These powers have been conferred both on 
the executor and the administrator in order to enable him to discharge the duties of 
his office. Even one executor with or without the concurrence of his cO'Cxecutors 
can sell the property of the deceased. 


He has also the authority, whether express or implied, to mortgage by actual 
_ . , assignment or by equitable deposit of deeds (he estate of (he 

7271 if 'Lead V. Drnmmon/i 14 Ves. 36O: .Uetd v Orrery, 3 Allc. 239; Jelhnbhti 
V. CAotnfaf, 34 Bom. 209; Srale v. Brown, ( All. 710 (F. B.). And he cannot be 
Interrupted in the discharge of his office nor can the assets be followed in the bands 
of the alienee by a creditoror a legatee, iVhale v. Booth, 4 T. R. 625, 


An executor and an administrator has power to lease the properly. (See Will- 
Pwrt lease Jams on Executors, 10th Edn., pp. 7C'7*7IO>, See JujmoAandas 

* * ^ **' v.Paffanjec, 22 Bom. i. where the power of leasing by etecu* 

tors and trustees is fully considered. 


An executor has also the power to sell properties specifically bequeathed so 
long as he has not assented to (he bequest, (see ill. 1.). and the purchaser will get a 
good title unless it is provedi that he had notice that there were no debts of the 
testator or that they had been discharged, Bavr v. Corbet, 2 P. Wms. 149. After 
assent he has no power. 

The executor or administrator may even pledge the properly of the deceased 
Power to flejce pledgee may sell the things pledged if they are not 

' redeemed m time. f?usseff >. Phirr. iB Beav 21 ; Coestbot v. 
/vonsordas. 4 Bom. $ But if the pledge is made not for the purpose of adminis* 
tratlon but long after the administration is over, the pledge will be invalid. AUen. 
fcoi'Oix'tA V Sofoeton. (tqtj) A.C. 76. 

Uosllioti of the Purchaser.~It is not incumbent on the purchaser or 
mortgagee when dealing with an executor or administrator, to see that the moneys 
are properly applied. Af/.roJ V. Drwrifipiicf, 17 Ves. 154. IiisaUo not necessary 
for the purchaser or rnortgagee to inquire whether the sale is for the a 'ministration 
of the estate or other* ISC proi i Jed the sale. etc« is not a frauJj'ent diipositloa. 
DrSmifrn \ Uesieraf, 35 Cal.95S: De Sill'3 v. De S.frs, 27 Bom. IO3. It* 

also not necessary for him to inquire whether the debts an J Irgarics have beta 
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or not, Sooleman Sotnjeo v, Bahimtua Somjee, 6 Bom. L. R. 8oO. But although an 
executor or administrator, purporting to act as such, will confer a good title on the 
alienee and the alienee has no obligation to see the consideration money properly 
applied, yet as the executor or administrator has no right to raise money for his 
own purposes or otherwise than for the purpose of the performance of the duties of 
administration, so a disposal of the property of the deceased either by sale or 
mortgage for purposes foreign to the administration will be set aside as against an 
alienee who has notice of that purpose. Fry, J., in Re Aforrjan, l8 C. D. 93 put 
three such possible cases, 

( t ) An executor as executor borrows money ostensibly for executorship 
purposes on the security of the testator’s assets, that is a valid transaction, Berry v. 
Gibbons, L. R. 8 Ch. 747. 

( iV ) A man known to be an executor borrows on the security of the assets 
admittedly for his own private purposes, that is invalid, TFHson v. Moore, \ M. 
& K. 337* 

( III ) An executor not known to be such borrows money for his own private 
purposes on the security of that which appears to be his own property but which is 
really the testator's property, that is an invalid transaction, Be Morgan, 18 C. D. 93. 

In order that a transaction by an executor may be rendered Invalid, it must 
appear that the purchaser or mortgagee participated and colluded in the breach of 
duty by the executor, Whale v. Booth, 4 T. R. 625. 

( Williams on Executors, lOth Edn., pp.694’7M ). 

The case, however, is different if (he executor is also the residuary legatee. In 
such a case the distinction is pointed out as follows A mortgage by an executor 
who Is also a residuary legatee to secure his private debt may be set aside even at 
the suit of a pecuniary legatee, but as to creditors it is different ; if a reasonable time 
has elapsed since the death of the testator and then the executor deals with the 
residue as his own, the purchaser may in the absence of notice to the contrary 
assume that the debts have been paid or that there are other assets for payment of 
debts, if any, and therefore, the purchaser or mortgagee would be safe as against 
creditors.” ( Spence’s Equitable Jurisdiction, Vol. II., p. 376 ). 

The same principles are to be followed in India and the alienee gets a good title 
if he has no notice. Be Stlva De Silva, 27 Bom, If the executor is also a 
residuary legatee the same rules as laid down above apply, see, Bank of Bombay v. 
BuUman Somji.H Bom. I (P. C.),35 I, A. 139; Jagobandhu v Dwarika, 23 Cal. 
446. But the conveyance by executors must show that the executors are conveying 
in their representative capacity and not as heirs. If it is not so shown on the face 
of the document then only the beneficialinterest of the persons conveying will be 
transferred, Pure Sundari v. BijraJ, 37 Cal. 362. 

As to the position of the purchaser from the heir or devisee of a Hindu, it 
stands on the same ground as similar question under English law according to which 
property bona fide alienated before suit cannot be followed unless it can be proved^ — 
(i) that the purchaser knew that there were debts of the ancestor or testator left 
unsatished and (2) that the heir or devisee to whom he paid the purchase money 
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intended to apply it otherwise than in the payment of such debts, Qrcender v. 
Mackintosh, 4 Cat. 897 ; Oanapathi v. ^losmafai, 36 Mad. 575. 

Native Christians.— Subsequent to the passing of ActVIlof 1901 which 
made secs. 190 and 239 of the Succession Act X of 1865 inapplicable to Native 
Christians, the heirs of intestate Native Christians have power to deal with their 
shares in the property of the deceased until grant and their transactions in respect 
of such shares will not be made invalid by subsequent grant, Antony v. Uakis, 34 
Mad. 395. 

As regards the position of the purchaser when grant is revoked, see onfe 
p. 3 C2, sec. 297 " Consequences of Revocation." 

Powers of Administrators under Limited Grants.— An administrator 
under a limited grant can also confer an indefeasible right in the property to a person 
who purchases it for value, De Sitv% v. He Sitoa. 27 Bom. ID3. An administrator 
de bonis non has the same powers. Tn the goods of Mary Hemming, 23 Cal. 579. 
(see sec. 313). An administrator durante minors cetate has the same powers as an 
ordinary administrator. (Sec. 314}. 

A married woman executrix or administratrix has also the same powers, 

(Sec.3iS >. 

In what cases an Alienation by an (sxeentor or Administrator may be 
Impeached.— /Voud and collusion will vitiate any transaction and, therefore, if 
fraud is proved the transaction may be set aside. Generally an alienation will be set 
aside in the following cases 

(а) If the property is sold at a no/umni price or at a/r.i«dulenl anderivilur. 
Scott V. Tyler. 2 Dick. 725. 

(б) Where the alienation is made by the executor for the payment of his 
own debt. 

(c) Where the alienation is made by the executor for other private purposes 
of his own, Af'Leod v Drummond. 17 Ves. 155. 

(d) If a chattel is specifically bequeathed, the sale of the chattel by the 
executor will be set aside if it is proved that the purchaser had notice of the tame 
and of the fact that there were no debts of the testator or that they have since been 
discharged, Etrer Corlft, 2 P, W. 149. 

(e) If a great length of time has elapsed since the testalor'i death, it will be 
presumed that all the debts of the testator have been discharged, and that the 
alienation was for a purpose foreign to the administration of the deceised’a estate, 
Jte VerrtU't Contract. (I903) I Cb, 65. 
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executor if the deceased Hindu was governed by the Hindu WiJIs Act or by the 
Probate and Administration Act. 

HI. Executors or administrator’s Power of Disposal under clause (3).— 

(а) As regards moveable property the powers of disposal is absolute and 

is the same as under clause (i). 

(б) As regards immoveable property an executor or administrator’s 

powers are restricted. 

A Hindu executor was before the passing of the Hindu Wills Act only a 
manager, but as such he had certain powers over the estate and for many purposes 
he represented the testator. It may be that the prohate did not confer any legal 
character but the effect of grant was to declare the person to whom it was made to 
be entitled to the powers of an executor, Crish Chunder v. Broughton, I4 Cal. 862. 

He was not in the same position as an executor under an English will. The 
property did not vest in him; he held it merely as a manager, 5 araf CAcndra v. 
Bhupendra l^ath, 25 Cal. loj. 

Power of Sale.— Sec, 90 of the Probate and Administration Act, as amended 
by Act VI of 1889, sec. 14, gave an executor merely the ordinary powers of sale that 
an ordinary owner would have in so far as they were not limited by the will 
and as such these powers were subject to tbe usual rules of etiulty, Shri Behari- 
lalji V. Bat Rajbai, 23 Bom. 342. Clause (2) of sec. 307 is to the same effect. He 
can sell tbe property without obtaining probate, Oanapnthi v. Sivamalai, 36 Mad. 
575. The only limitation over an executor Is that imposed by the will. If there is 
no restriction in the will, his power to dispose is not dependent on the permission of 
the Court and the Court has no jurisdiction in tbe matter, In the goods of Nundo 
Lall, 23 Cal. 90S. 

An administrator under clause (2) has no power to sell without an order of 
tbe Court. A sale by an administrator without the Court’s permission is not 
altogether void but is voidable at the Instance of the party interested in the property 
and a person seeking to set aside the alienation will not be allowed to do so as to 
entitle him to recover the property and at the same time to keep the moneys or 
other advantages which he has obtained. The maxim " he who seeks equity must do 
equity ” will apply, The Eastern Mortgage and Agency, Ltd. v, Rebati Kumar Ray, 
3 C. L. J. 260. An alienation by an administrator with the permission of the Court 
is valid irrespective of any existence of any legal necessity, Kakikhya v. Hari 
Chavan, 26 Cal. 607. Leave under clause (2) will only be granted if the estate has 
remained unadministered. If the estate has been fully administered and there are 
no debts or legacies to be paid leave cannot be granted to a person who is in posses- 
sion as the heir of the deceased. In the goods of Nursing Chunder Bysack, 3 

W. N. 63s. 

Power to Mortgage.— Where a will gives to an executor power to sell the 
property to pay off the debts the power includes the power to mortgage unless there 
be some reason to be gathered from the terms of the will that it should be excluded, 
Parthasarathy v. Mukundammal, 45 Mad. 867 ; Puma Chandra v. Nobin Chan' 
dra, 8 C. W. N. 362 ; Jtajani v. Ramnath, 3 C. W. N. 483 ; «ee contra, Kanti 
Chandra V. Kristo Churn, 2 C.'WtN. $IS', Tika Ram v. Deputy Commissionert 
26 Cal. 707, 26 I. A. 97. 
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An admirtisirafor has no power to mortgage or charge any immoveable pro- 
perty of the deceased without an order of the Court. 

Power to Borrow. — Apart from any special power given by will moneys 
borrowed by an executor on a promissory note for the benefit of the estate is not a 
charge upon the estate, iZomanat/i v. JTanat Lai. 7 C. W. N. 104. The executor is 
personally liable on a contract to borrow and he cannot be sued as an executor so as 
to get execution against the assets of the testator, Debendra v J?a(iAtfca, 8 C. W. N. 
T35 ; Bj/ramji v. Heerabai, 1 1 Bom L. R. 250* The executor is personally responsible 
for the payment of such debts, though he is entitled to be indemnified out of the 
estate for such borrowing if he shows it was reasonably and properly made, Sudhir 
V Oobinda, 45 Cal. 538. 

Power to Lease. — The executors of the will of a Hindu to whom clause (2) 
does not apply have only such authority as the terms of the will confer. A power 
“ to manage the estate as they may deem proper ” nor a power to sell it will autho- 
rize the executors to grant a lease for 999 years or for any period exceeding 21 years, 
Jagmohandaa v. Pallonjee. 22 Bom. t. Under clause (2) an executor of the will of 
a Hindu or Mahomedan has the same power to lease as an executor under clause (t) 
subject only to any restriction imposed by the will of the deceased. 

An fldminisfratiort under clause (2) has no power to lease any immoveable 
properly for a term exceeding five yean. A lease exceeding 5 years is good between 
the lessor and lessee as it is not void but voidable. Shubhndra v. Chandra /("umar, 
8C. W«N.54, If the party prejudicially affected thereby seeks relief the Court 
will assist him on equitable terms of reimbursement, Sitn Sundnri v, Barada 
Prosnd, 28 C. W. N, 444 

executors o( the will of Mahomedans.— As to the position of an executor 
of the Will of a Mahomedan see ^i6ee v. Afahomed, 37 Cal. 839. He is not 

required to prove the will. He can validly sell and convey the testator’s property 
without taking out probate or obtaining the consent of the heirs. Under sec. 211 
the property of the testator vests in him and it can be sold and conveyed under this 
section. Sir Afahomed Vusuf v. ffargovandas. 47 Bom. 

Who Can Apply lor leave and when leave granted.—Under clause (2) 
application for leave must be made by the executor or administrator only and not by 
any legatee, beneficiary or heir, In the goods of Jndro Chandra, 23 Cal. 580 ; and the 
application should be made after the grant. Ram Lai v Jugoo 2 fohun, 1 C. W.N. 69. 
Leave will only be granted for the purposes of administration of the estate; if the 
estate is already administered leave will be refused. Goods of Uuning Chunder, 
3 C, W. N. 635 » LaUshmi Karain v. ^anda Rant. 9 C. L. J. II6. 

NOTR —An appeal lies from an order crsntlQx under clause ( 2 } to diipote of 
Immoveable property, Umo CAnron v. A/wltoHrsAi, 78 Cat- 149; see also, Rab’muifrfjfi T, 
JireArtr«t,39 Cat. 563 


30St An executor or administrator may, in addition to, 
and not in derogation of, any other powers of 
"teu'rntiSr"’'’'’ ' expenditure bwtully exercisable by bim, incur 
expenditure — 

(rt) on such acts as may be necessary for the proper care 
or management of any property belonging to any 
estate administered byTiim, and 
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(d) with the sanction of the High Court, on such 
religious, charitable and other objects, and on such 
improvements, as may be reasonable and proper in 
the case of such property, 

{Thii is see. SS9-A of the Succession Act X 0 / 1S65 and see. 90-A of the Probate 
aitd Administration Act V of 1S3I ). 


COMMENTARY. 

power of Management.— If an executor is entrusteri with the management of 
the property it is incumbent upon him to act with the same flegree of care as a man 
of ordinary prudence would in his own affairs, v. Jni Kuvfirini.2g 

Bom. 170. As to his power to spend moneys on the improvement of the estate, see 
Ouchterlony and Ofichterlony, li lAoid. ^60. Under clause (b) of the section an 
executor is now empowered with the permission of the High Court to spend a 
reasonable and proper sum for the improvement of the estate, Ouchterlony and 
Ouchierlony, supra. Clause (6) also gives power to an executor or an administrator 
to spend a reasonable sum of money for religious and charitable objects. 

309. An executor or administrator shall not be entitled to 
receive or retain any commission or agency charges 
ency^'hTrBea?” ** ^ higher rate than that ^r the time being fi.ted 

in respect of the Administrator General by or 
under the Administrator General’s Act, 1913 . 

( Tilts IS see. 239 B of the Succession Act X of jSGS and sec OO.Ji of the Prohnte 
and Administration Act V of ;#?/) 


COMMENTARY. 

Allowance to Executors.— An executor or administrator is entitled to all 
reasonable expenses incurred by him in the course of administration. But he is not 
entitled to any allowance for personal trouble and Joss of time in the execution of 
his duties, even though it appears that he has beneSted the estate to the prejudice of 
his own affairs, Robinson v. Peit, 3 P. Wms. 251. If a surviving partner is appointed 
executor he is not entitled, without express stipulation, to any allowance for carrying 
on the trade after the testator's death. Burden v. Burden, i Ves. & B. 170. In 
flaroyan v. Shajani, 22 Cal. 14 an executor before taking out probate had stipula- 
ted for remuneration and was agreed to. He was allowed commission at the 
agreed rate and the agreement was'not held to be void against public policy, In Aga 
ilabomed v. Koolsom Bee Bee, 24 I. A. 196, their Lordships of the Privy Council 
held that if a will empowers executors to charge commission, it should be regarded 
as a legacy and not as a debt and as a Mahoraedan cannot bequeath more than a third 
of his estate the commission is payable out of the bequeathable third. 

This section entitles an executor or administrator to stipulate for pa3’ment of 
commission within the limit laid down in The Administrator General’s Act III of 
1913. See sec. 42. The percentage is to be calculated on the income and not on the 
corpus, Lloyd v. Wehh, 24 Cal 44. 



S.310] 


THE INDIAN SUCCESSION ACT. 


329 


If a solicitor is appointed executor and he does professional work, he is 
entitled to be repaid merely such costs, charges, and expenses. 
Solicitor etecuior properly paid out of his pocket, flfoore v. Froird, 

luerely entitlea to , ^ ^ ^ , .. 

costs out of pocket. 3 M. & Cr. 45 But if the will aulhorues the executor soli- 
citor ” to charge and be paid all usual professional or other 
charges for any business done by him or his firm in relation to the management and 
administration of the estate,” that will enable the solicitor to charge for any work 
done by him in the course of his profession Of business, Oungabai v, Bhugwandan, 
32 1 . -A. 142; Clarfeaon v. TJobinson, (1900) 2 Ch. 722. But if the solicitor attests the 
will containing such a clause, he will lose the benefit provided for him. Re Barber, 
31 C. D. 665. 

If there is no clause empowering the solicitor executor to charge for profes- 
sional work and the solicitor incurs costs in a 8«it where the solicitor acts in the 
suit /or Aimsel/ nnd his CO exccitfors, he shall be allowed full costs, taking care 
that they are not to be increased by his being one of the parties, Cradock v. Piper, 
17 Sim. 4!. But this exception does not extend to a case where a solicitor executor 
acts in a suit for himself alone or by his partner for himself alone, Lyon v. Baker. 
5 De G. & Sm. 622. See also Re CoraeUts. 34 C. P. 675 where the question of 
the right of a solicitor trustee to charge profit costs is fully discussed. Cotton, L. 
J„ in his judgment thus sums up the general principle: “It is a well established 
rule, and one founded on sound principles, that a trustee who is a solicitor cannot as 
a rule make any profit as a solicitor on business which is done by himself or by the 
firm of which he is a member in matters relating to the estate. There is one very 
obvious principle which applies, namely, that the trustee must discharge his duty 
without making any profit out of it. If there is business which a layman cannot 
properly perform he may employ a solicitor to do that legal business. If It is busi- 
ness which a trustee'in his position cannot be expected to discharge such as receiving 
rents, he may employ an agent to collect the tents, but if he chooses to do work, he 

cannot make a charge against the estate. ft is not the business of a trustee 

although he is a solicitor, to act as solicitor for his co*trustee.” 

A solicitor who is sole executor and trustee is not entitled to profit costs, 
although the will contains a clause empowering the solicitor to charge for profes. 
sional work, if the estate turns out to be insolvent, for the clause is in effect a 
legacy, and being a bounty he cannot claim U as against creditors, Re Thorley, 
(l890 2Ch.6i3. 

(Williams on Executors, loth Edn., pp, 1497-1511). 

310 . If any executor or administrator purchases, either 

toror*.tmini«t*iorof the deceascQ, the sale ts voidable at the instance of 
ceceaiea'i properif. any Other pctson interested in the property sold. 

( TAi't i« *fe. Z'O cf iJtf Act X of /IS5 and $tc. 9) 0/ the Pnlale and 

Adminittration Act V of 
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COMMENTARY. 

Disabilities of Executors and Administrators.— (l) An executor who 
has once accepted the office of executor and acted as such cannot directly or indirect- 
ly purchase the property of the deceased until he has obtained a proper discharge 
from his office. The fact that the executor has not taken out probate is immaterial, 
Afunisami v. Maruthammal, 34 Mad. 2II. Such a purchase is regarded as a breach of 
trust without inquiry. But an executor who has renounced probate or has not 
proved the will nor has acted in any manner may purchase the property, Mackintosh 
V. Barber, 7 Moore 315 ; Clark v. Clark, 9 A. C. 733 ; Barada Proskad v. Gajendra 
Nath, 13 C. W. N. 557. 

A purchase by an executor or administrator is always looked at with suspicion 
even if he pays a fair value, V. itfugenf. (1908) I Ch, 546. The transaction 

is not void but voidable and the slightest circumstance giving rise to suspicion will 
be enough to set it aside, Hasanali v. Esmatlji,^ Bom. L. R. 606; Vaughan v. 
Haseltine, I All. 753 5 and in this respect an executor de son tort stands on the same 
footing, Ookuldas v Valtbai, IS Bom. L. R.*343. 

(2) An executor who has once accepted the office is also estopped from setting 
up an adverse title to the property of the deceased. In order to enable him to do so 
he must obtain first a proper discharge. Srinivasa v. Venkntavarada, 34 Mad. 257» 
38 I. A. 129 : A/unisami v, A/aruthammal, 34 Mad. 2II. 

(3) An executor has also ordinarily no power to make a reference to arbitra- 
tion with the avowed purpose that the terms of the will may be modified. Questions 
of law including questions of construction may be referred to arbitration but they 
cannot add or alter the will, Soudamtni v. Gopat C?Aandra, 19 C. W, N. 948. 

Where the executor or administrator submits in broad terms, to pay whatever 
shall be awarded and the arbitrator awards that he shall pay a certain sum, he is 
personally bound to carry out the award, whether he has assets or not, Pearson v. 
Henry, 5 Term. Rep. 7. If the executor or administrator wants to exonerate himself 
from personal responsibility he most, before submission, signify that he will be 
responsible only to the extent of the assets of the deceased in his hands and no 
more, whatever the award of the arbitrator may be. ( Williams on Executors, lOth 
Edn., pp. 1424.1426). 

(4) An executor has no power to compromise. But if he does so the com- 
promise must be bona fide and in the interest of the estate, Chidambara v. Krishna- 
sami, 39 Mad. 365. 

311. When there are several executors or administrators, the 
Powers of several powers of all may, in the absence of any direction 
executors or adminis. jq contrary, be excrcised by any one of them 
one?” ® ^ ^vho has proved the will or taken out administration. 

Illustrations. 

( t ) One oi several executors has power to release a debt duo to the deceased. 

( li ) One has power to surrender a lease. 
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(ft'f) One haa power lo eeU tbo property of the deceased whether moreahle or 
immoveable. 

( fv ) One has power to aaaent to a legacy. 

( V ) One has power to endorse a promissory note payable to the deceased. 

( t't ) The Will appoints A, B, G and O to be executors, and directs that two of them 
shall be a quorum >to act can be done by a eiogle executor. 

I This «a sec. S?t of tfte Succession Act X of i86S end sec. 9 i of the Probate and 
.fldminislratiott Act V of ISSI), 


COMMENTARY. 

This section applies only to cases where probate is compulsory, ^Aidamiara v. 
Krishnasami, 39 Mad. 

What one of several Co-executors or Co-administrators can do.~Co.exe- 
cutors, however numerous, are regarded in law as an individual person and conse- 
quently when several executors prove the will the acts of any one of them in respect 
of the administration are deemed to be acts of all unless the testator directs that all 
hU executors shall act jointly ; where there is no such direction they have all a joint 
and entire authority over the whole property, Padmsnabho v. ^Vtlllams, 23 Mad. 239, 
Where a testator appoints several executors and directs that they should act jointly 
and if only one executor obtains probate, others renouncing or refusing, the proving 
executor can exercise the powers alone. Satya Prashad v. ilfotifal, 27 Cal. 683, 

One of several executors may— 

(t) Release a debt, /ocomA v, Harwood, 2 Ves. Sen. 267. (Ill 1“.). 

(2) Settle an account with a person accountable to the estate and in the 

absence of fraud it Will be binding on the other executors, Smith v. 

Everett, 77 Beav. 446. 

(3) Surrender a lease. (III. li). 

t4) Sell the property of the deceased, moveable or immoveable. (Ill iii.). 

(5) Give a valid receipt, CAorffon DurAom, 4 Ch. 433. 

(6) Endorse a promissory note. (III. o.). 

(7) An acknowledgment by oneexecutor is sufficient to prevent limitation, 

A/acdonatd, <1897) 2Cb. 181, 

(8) Assent to a legacy, and his own assent to his own legacy will be 

sufficient, Townson v. T$ckell, 3 B. S: A. 31. (III. ip.). 
t^OTE.-Ooe of eever*! admimstrstoTs aUada on the eeme ground »s one of eereral 
executort, U'll/and T Fenn.iXet Sea 26?; Jacomb v. //arirood. 2 Vee. Sen 267. 

What one of several Co-exccutors or Co-admlnlslrators cannot do.— 

(f) One of several coexecutors cannot bind the others by his contracts. 
Turner v. ffardey, 9 M. & W. 770. 

(2) One of several cchcxecutors cannot file a suit. They must all join in filing 
suits. If any of them refuses, he may be made a defendant to the suit. Smith 
SmifA, Yelv. 130. But ifone of several executors has alone proved the will, be m 
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sue without making the other executors parties. If all have proved the will, but 
only one of the executors files a suit, the defendant may apply to the Court that the 
other executors be made parties to the suit. 

(3) Generally one executor cannot sue or be sued by his co-executor. 
(Williams on Executors, loth Edn., pp. 715*727). 

31 2i Upon the death of one or more of several executors or 
Surv vai of owers ^^^^^istrators, in the absence of any direction to 
on dea7h of onr^of the Contrary in the will or grant of letters of 
eeyerai executorB or administration, all the powers of the office become 

aammistrators. . j ■ • 

vested m the sur\’ivors or survivor. 

( This iaaec. J7m of the Suceesston Act X of IS6S and tec. 93 of the Probate and 
Administration Act V of 18SI]. 


' COMMENTARY. 

The powers of an executor survive to his co-executors when there are several 
executors, Praaad v. MotHal, 27 CaJ. 683 ; Amnta v. Surnomoyi, 24 Cal. 589. 

Powers of adminis* 313. The administrator of effects unadmim* 
trator of effects uV* stered has, with respect to such effects, the same 
Bdmmistered- powers as the original executor or administrator. 

( TAii ts sec 373 of the Succession Act X of JSSS and sec. 9i of the Probate and 
Administration Act V of 1881). 


Powete of admiais- 
trator dutinR mino- 
rity. 


314*. An administrator during minority has 
all the powers of an ordinary administrator. 


( This la see. 274 of the Succession Act X of I8SS and sec. 95 of the Probate and 
Administration Act V of 1881). 


315. When a grant of probate or letters of 
Powers of msrned administration has been made to a married woman, 
tratrix. sne has all the powers of an ordinary executor or 

administrator. 

( This is sec. 275 of the Succession Act X of 18bS and sec. 06 of the Probate and 
Administration Act V of 1881 ). 


CHAPTER VII. 

Of the Duties of an Executor or Administrator. 

315. It .is the duty of an executor to provide funds for the 
performance of the necessary funeral ceremonies of 
«rat the deceased in a manner suitable to his condition, 

if he has left property sufficient for the purpose. 
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( is sec. 276 of the Saeceision Act X of 7685 tuifA the following otteraM'on, 
injfctid o/ tAe «.'or<i5“fOjper/orm iAe/uneroI 0 / tA« deceased" the words ''to provide 
funds for the performance of the necessarg funeral ceremonies" areinserted. Thisisin 
accordance tcWA sec. 97 of the Prolate and AdmiMstration Act Vof l88I }. 

COMMENTARY. 

The section mentions only earecufor ; but it is submitted the same would apply 
to an administrator, 

A man cannot dispose ol his body by his will and after death the custody and 
possession ot the body belong to his executors until it is buried, Williams v. Willi’ 
ams, 20 C. D 6 S 9 . But it is the duty of the executor to give effect to the wishes of 
the deceased and if the deceased has left no directions, the executor must dispose of 
the body in the usual manner prevailing in the community and the caste to which 
the deceased belonged, c.ff., a Christian is entitled to a Christian burial, a Hindu to 
a Hindu burial. The executor would not be warranted, to gratify his own fancy, 
%vithout the deceased’s sanction, in cremating the body. 

(Williams on Executors, toth Edn , p. 737. ) 

The deceased should be buried in a manner suitable to the estate he leaves 
behind and funeral expenses according to the degree and 
peases willSrallowed* duality of the deceased are allowed, flfullick v, ifiillick, I 
Knapp. 24$. The executor or administrator will not be 
justified in incurring extravagant expenses and if the estate is insolvent no more 
shall he allowed than those which ate absolutely necessary, JToncocfr v. Podmore, 
1 B. & Ad. 260. No precise sum can be fixed, it must vary in every case according 
to the station In life of the deceased and the community to which he belonged. 
Where funeral and testamentary expenses are directed to be paid out of a legacy and 
not out of the general estate of the testator such expenses are to be paid out of the 
legacy, Camonf v Administrator’General of Afadras, 29 Mad. 290. 

317. (I) An executor or administrator shall, within six 
months from the grant of probate or letters of 
Inventory »nd nc- administration, or within such further time as the 
count Court which granted the probate or letters may 

appoint, exhibit in that Court an inventory contain- 
ing a full and true estimate of all the property in possession, and all 
the credits, and also all the debts owing by any person to which the 
executor or administrator is entitled in that character ; and shall in 
like manner, within one year from the grant or within such further 
time as the said Court may appoint, exhibit an account of the estate, 
showing the assets which have come to his hands and the manner in 
which fliey have been applied or disposed of. 

( 2 ) The High Court may prescribe the form in which an 
inventory or account under this section is to be exhibited. 

( 3 ) If an executor or administrator, on being required by the 
Coiut to exhibit an inventory 01 account under this section, inten 
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tionally omits to comply with the requisition, he shall be deemed to 
have committed an offence under section 176 of the Indian Penal 
Code. 


( 4 ) The exhibition of an intentionally false inventor}* or 
account under this section shall be deemed to be an offence under 
section 193 of that Code. 

( TAis IS sec. S77 of the Succession Act X of 1SS5 nnd sec. VS of the Probate and 
Administration Act V of JS81 ). 

COMfttENTARY. 

( See next section. ) 

31St In all cases where a grant has been made of probate 
, . or letters of administration intended to have effect 
property in any pari of throughout the whole of British India, the cxecu- 
Bntish India in ceriam [or or administrator shall include in the inventor}* 
of the effects of the deceased all his moveable and 
immoveable property situate in British India, and the value of such 
property situate in each pronnce shall be separately stated in such 
inventory, and the probate or letters of administration shall be 
chargeable with a fee corresponding to the entire amount or value of 
the property affected thereby wheresoever situate within British 
India. 

( This ts see JT7-A of the Succession Act X of 1898 and sec of the Probate and 
Administration Act V of ISSt ). 

commentary. 

Contents of Inventory.-— The inx'enlory must contain a full and true esti- 
mate of:— 

(а) All the property, both moveable and immoveable, in the possession of 

such executor or administrator, and, when the grant is made having 
effect throughout then-hole of British India, all the moveable and 
immoveable property in British India and the value of such property 
situate in each province. 

( б ) All the credits of the deceased, and 

( c ) All the debts owing by any person to which the executor or adminis- 
trator is entitled in that character. A mere list of the property of 
the deceased is not an inventory, Bhubaneswari v. Collector of Qaya, 

41 Cal. 556, 40 I. A. 236. 

Account. — An executor or administrator is bound to keep clear and regular 
accounts and he is required to file his account within one year from the date of 
grant. The account must show the assets come to his bands and the manner in 
which they have been applied. The word “assets" means things available for 
distribution and includes goods, chattels, etc., of which the deceased was in possession 
at the time of his death or which have come to the hands of the executor or adminis- 
trator. As regards goods and chattels in action or m possibility they are not 
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considered assets until recovered; debts due to the deceased are not assets; see, 
however, Khushrobhai v. Hormoisha, tl Bora, 727 ; see also, Omrita Nath v Adm.' 
Oeveral, 25 Cal. 54 at 58 ; Jn re Courjon, 25 Cal. 65 at 73 tTKatfctns v. Sarat Chunder,. 
3 1 Cal. 572 at 582 ; Ganoda Sundarg v. iVaftni iJanjan, 36 Cal, 28. 

In practice, however, neither an executor nor an administrator exhibits an 
inventory or files any account, until he has been cited to do so by any person 
interested in the estate. But when once he is called upon to file his account it is his 
duty to do so without compelling the party calling upon him to take out an order to 
compel him to do so, In re Jetha Padamsi, 7 Bom. L. R. 451. An executor who has 
not proved the will has a sufficient interest to cal! upon the other executors who have 
proved to exhibit an inventory and render an account, Jehaiyir R. Divechn v. Bai 
A'ufcibat, 27 Bom. 28l. 

An attorney who takes administration in the name of another may be compelled 
to exhibit an inventory and account. . An administrator durante ntinore estate may be 
compelled to give an inventory. ( Williams on Executors, loth Edn., pp. 741*749 ). 

The inventory and account required to be filed under this section is only one 
inventory and one account and not periodically every year, Chandra v, Prasanna, 
48 Cal, 1051; Afohtih Chandra v. Btswa WhtA. 25 Cal. 250. Under this section 
the Court has no power to institute an inquiry as to whether the inventory and 
account filed are correct. All that the Court has to do is to see that the inventory 
and account prima/acie satisfy the requirements of the section. If the account is 
prima facie proper no order can be made to bring in a revised account. But if the 
account is materially untrue the Judge may take action under clause (4 ) of sec. 
317, Sarat 5 ufidari v. lima Prosad, 31 Cal. 628. 

319. The executor or administrator shall collect, with 
to ro ert-ot *‘®^sonable diligence, the property of the deceased 
and deb^^o^inV <o. the debts that svere due to him at the time of 
decea*ed. bis death. 

( This 19 tec 21 s of the Sttreesston Act X nf tS6S and ire. 100 of fht Probate and 
Adminatration Act P 0 / iSSl ). 


COMMENTARY. 

Collecting the Property.— It is the duty of the executor or administrator to 
collect with reasonable diligence the property of the deceased and the debts due to 
him. If the property is invested in haxardous securities, it is the duty of the execu- 
tor or administrator to convert and invest it in authorized securities. In case where 
the residue is given for life with remainders over it is the further duty of the executor 
In the absence of special provision to see that the fund is properly invested. ( Sec. 
34 Sl. Where any particular securities are indicated by the testator the executors will 
not be justified in rojiir beyond such mode of investment from any belief well 
founded or otherwise of thereby benefittingthe cestui que trustent In the absence of 
any piwer expressly given by the will, it is the general duty of an executor to invest 
in the authorized securities and the period from the testator’s death within which the 
conversion should be made is twelve months. But if the will provides that the 
legatee should enjoy the residue in specie so as to exempt the executors from their 
duty of conversion the executors shall notbc liable. X/. A. De Soota v. Iffnaeio, 
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B. H. C. R. 184 at 189. (See further, on the duty of executors for conversion, sec. 
345 to 347 commentary). 

It is also the duty of the executor to take steps to collect all the debts due to 
the deceased. If by unduly delaying to file a suit the executor or administrator 
enables the debtor of the deceased to avail himself of the benefit of the Limitation 
Act, the executor or administrator will be personally liable. (III. *»., sec. 3^9 )• ' 

If the executor is himself the debtor, the debt due from him is considered as an 
asset in his hands, .4dmmi3trafor*ffeneml v. Kristo, 31 Cal. 519. No limitation 
runs as long as he remains executor or dies whichever first happens, Yakub v. Bai 
Bahimatbai, 10 Bom. L. R. 346; .Hbssainora v. Rahimannessa, 38 Cal. 342. 

320. Funeral expenses to a reasonable amount, according 
to the degree and. quality of the deceased, and 
h death-bed charges, including fees for medical atten- 

' dance, and board and lodging for one month 

previous to his death, shall be paid before all debts, 

( Tht» is see S?9 of the Succession Act X of J8SS and sec. 101 of the Probate and 
Administratton Act V of 18S1). 

321 ■ The expenses of obtaining probate or letters of 
Expenses to be paid administration including the costs incurred for or 
next after such expen. in respect of anv judicial proceedings that maybe 
necessary for administering the estate, shall be paid 
next after the funeral expenses and death-bed charges. 

( Tk\s is sec, 280 of the Succession Act X of 18S5 and see, 102 of the ^ohate and 
Administration Act V of 1881). 

322« Wages due for services rendered to the deceased 
Wagwforceiiams.t- within three months next preceding his death by 
vices to be next paid, any labourer, artizan or domestic servant shall 
&n4 then Ql.boi debts Other debts of the 

deceased according to their respective priorities (if any). 

( TAis IS see. 281 of the .Succession Act X of 1805 with the addition of the icords 
" according to their respective priorities " at the end of the section. It is in accordance uilh 
sec. lOS of the Probate and Administration Act VoflSSl), 

323. Save as aforesaid, no creditor shall have a right of 
priority over another; but the executor or adminis- 
debts* **to^°'^br''^’^d P^y debts as he knows of, 

equally and rafeab'iy! including his owB, equally and rateably as far as the 
assets of the deceased will extend. 

{This is see. 2S2 of the SucfessionActXof 1885 uith the omission of the words "hg 
rea'ion that his debt is secured by an instrument under seal or on any other account.” Il's 
in accordance with sec. ^Oi of the Probate and .^Irfministrnfi'on Vof 188] ). 
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commentary. 

Application of the Estate.— 

(a) Funeral expenses to a reasonable amount according to the 
degree and quality of the deceased. 

(&) Oeath'bed charges including medical attendance. 

(c) Board and lodging for one month previous to death. 

Then (dl Expenses of obtaining probate or letters of administration 
including costs of any suit or proceedings for that 
purpose.— 

“Executorship Expenses” or testamentary expenses are 
the expenses incident to the proper 
*** performance of the duty of an executor 
and includes besides the probate expen* 
ses the costs of obtaining the advice of solicitors or 
opinion of counsel as to the distribution of the estate. 

Then (e) Wages of labourers, artisans, and domestic servants of the 
deceased for three months immediately preceding the 
death. 

Then (/) The other debts of the deceased. 

Then (o) The specific legacies. 

Then (A) Demonstrative legacies. 

Then (*) General legacies. 

Payment of Debts.— The executor or administrator must pay all the debts of 
the deceased tncifarftrt? his oum equally and rateably so far as the assets of the 
deceased sviU extend and no cteditot whether special or simple shall have any 
priority over another on any account except as above. Debts of every description 
must be paid before any legacy ft is onlv when the assets are insufficient to pay all 
the creditors in full that sec. 323 comes into operation. If the assets are sufficient a 
creditor is entitled to be paid m full at once, Omrita Ifath v. Adm.*CcneroI, 25 Cal. 
54 *, Remfry v. De Penning. 10 Cal. 919. An executor may even pay a barred debt, 
TtllaAchand V. /ilamcil, 10 B. H. C. R. 206; IfoAesA Lai v, LusunI Kumaree, 6 
Cal. 340 ; Adtn.'General v. HoioJcirts, I Mad. 267. 

If an administrator pays such debts as he hnows of otherwise than equally and 
rateably he is personally liable for any loss to a creditor of the deceased by improper 
distrihutton of the estate, Asiatic Banking Corporntion v. Amador Viegas, 8 B. H. 
C. R. 20 . (o. e. /.). 

In England the law is different- Debts are classified under different heads and 
their order of payment is specified. Debts of superior degree must be paid before debts 
of inferior degree, tllnde Palmer's Act abolished the distinction prevailing between 
specialty and simple contract debts and now the bond debts and other debts 
by instruments rank pori passu with simple contract debts. Section 323 

43 
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re-enactment of the principle laid down in the English Statute. Also according to the 
English law the executor has this prinlege that among creditors of equal degree he 
may pay one in preference to another, Lyttleton e. Cross, 3 B. & C.317 ; see also, In 
re Janes, Peak V, Jones, (>914) I Ch. 742. Not so under section 323. Hemustpay 
all the debts equally and rateahly and without any preference. 

Sec. 323 does not affect the right of a decree-holder. A decree-holder is entitled 
to have the amount of the decree paid out of the assets of the deceased in the hands 
of the legal representatives which have not yet been duly disposed of. The legal 
representative is bound to pay to the decree-holder the full amount of the decree, 
though there may be other creditors of the deceased, and the assets may not be 
sufficient to pay them all in full, unless the legal representative say there are no assets 
or insufficient assets, Venkatarangayan v Krishnasamt, 22 Mad. 194. See also, 
Bai Meherbai v. Afognnchand, 29 Bom. 96: Ntlkomul v, Beed^ 12 B. L. R. 
a-c. 287. 

Of the Right of Retainer by Executor or Administrator. — According to 
the English law an executor or administrator has a right to retain hts own debt due 
to him from the deceased in preference to other creditors of equal degree with him, 
Woodicard v. Lard Darcy, Plowd. 185. This remedy arises from the mere opera- 
tion of law that it were absurd and incongruous that be should sue himself. There- 
fore, he may appropriate a sufficient part of the assets in satisfaction of his own debt. 
But he is not entitled to retain his own debt against a debt of a higher degree and 
the right only extends to funds actually or constructively in his possession. After 
8 receiver is appointed in an administration suit, if assets are collected by the 
receiver, there is no right of retainer by the executor but he retains his right over the 
moneys collected by himself before the appointment of receiver, Taaffe v. Taaffi, 
(1902), I Ir. R. 148 , Be Harrison, 32 C. P. 395. An executor or administrator may 
retain a debt due to himself even though the debt be barred by limitation. But 
an executor or administrator cannot retain a debt due to himself if It is such that he 
cannot enforce, jSlaAIscAmid/ v. iefi, I Sm. & G. 415. (See Williams on Execu- 
tors, loth Edn., pp. 785*798). 

Under sec. 323 of this Act the executor has no right to retain his own debt in 
preference to the debt of other creditors. He must pay all the debts including 
his axon equally and rateably. But it would appear that if the assets are 
sufficient to pay all the debts in full, an executor may retain his own debt -even 
though it be barred by limitation, Alohesh Lai x. Busunt ATumaree, 6 Cal. 340. See 
also Peary Mohun v. Narendra. 37 Cal. 229 (P. C.). The right of retainer does not 
give a charge on the property not in the possession of the executor, Chidambara v, 
Krishnasamt, 39 Mad. 365 at 369. 

Application of move. 324. ( I ) If tbe domicUe of the deceased 

able propertr to py- not in British India, the application of his 

mcnt of debts where , , ^ . e \ - 

domicile not m British moveabje property to the payment of hi_s debts 
is to be regulated by the latv of British India. 

( 2 ) No creditor who has received payment of a part of his 
debt by virtue of sub-section (i) shall be entitled to share in the 
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proceeds of the immoveable estate of the deceased unless he brings 
such payment into account for the benefit of the other creditors. 

( 3 ) This section shall not apply where the deceased was a 
Hindu, Muhammadan, Buddhist, Sikh or Jaina or an exempted 
person. 

Iltuslratton. 

A dies, having hts domicile in » countmrbeta instnimeats under seal hare pnoiits^ 
over instruments not under seal leaving niorceWe property to the value of 5,000 rupees, and 
immoveable property to the value of 10,000 rupees, debts on instruments under seal to the 
amount of 10,000 rupees, and debts on instrumenta not under seal to the tame amount. The 
creditors holding instruments under seal receive half of their debts oat of the proceeds of the 
moveable estate The proceeds of the immoveable estate ate to be applied in payment of the 
debts on instruments not under seat until one-half of such debts has been discharged This 
will leave 5,000 rupees which ate to be distributed rateably amongst all the creditors without 
distinction, in proportion to the amount which may remam due to them. 

( Ctauai ( f ) IS «c. 2SJ0/ the Suceeasion Aci X of IS3S, Clauae J is »rc. iSi of the 
fiuccession Act X of ISCS Clause < i ) t$ n#v) 

Debts to be paid be- 325« Debts of ever}' description must be 
fore legacies. before any legacy. 

( This fs SVC JSS of the Succession Act X of JSoi and sec lOi of the Prohale und 
Adffiinislrofiort Act V of ISSI\. 


COMMENTARY. 

See the following case, Amtuca v. Afufcfo. 2 C. L. J. 13S ; where it was held that 
a mere direction in a will to pay all debts does not create a charge on thp estate. 

32 &i If the estate of the deceased is subject to any contin- 
Eiccuiororadminis gent liabilities, an e.tecutor or administrator is not 
trator not bound to bound to pav any legacy without a sufficient in- 
pay legacies without demnhv to meet the liabilities whenever tbev may 
in emoity become due. 

( This «s sn ,'S3 of the Succession Act X of tSnS and sec. /OS of the Probate and 
.Idminisfrafio'i -tiC V of ISSt). 


COMMENTARY. 

A liabiUly to pay call is a contingent liability w’iihln the meaning of this 
section and the executor or adtntnisiraior must make arrangement for payment of 
future calls before distributing the estate, Astaftc Bankxnj Corporation v. Anador 
riegos.S B. H.C. R.so(o.c.i. ),a M.L. J. i6J. 

327t If the assets, after payment of debts, necessary 
expenses and specific legacies, are not sufficient to 
P^)* the Kcnerallegacies in full, the latter shall 
abate or be diminished in e^ual proportions, and, ' 
the absence of any direction to the contrary iu the will, the exe 
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has no right to pay one legatee in preference to another, or to retain 
any money on account of a legacy to himself or to any person for 
whom he is a trustee. 

( Thi 9 is sec. 2 S 7 of the Succession Act JT of 1665 with the addition of the words “ in 
the absence of any direction to the contrary tn the mil.” It is in accordance with sec. 107 
of the Probate and Administration Act V of iSSi ). 

COMMENTARY. 

After the payment of debts, the legacies are to be paid and the order for payment 
of legacies is 

(a) Specific legacies ; 

(h) Demonstrative legacies and 
(c) General legacies. 

If the estate is not sufficient to pay the legacies the General legacies abate pro 
rata. Specific legacies as a rule do not abate but they are subject to ademp- 
tion. Demonstrative legacies abate. 

Abatement of General Legacies.— *The abatement must take place among 
all the general legatees in equal proportions. There is no preference in payment 
among general legatees even if the executor himself is the legatee. It must, how- 
ever. be borne in mind that before there can be an abatement, the whole of the 
residuary estate of the testator must be exhausted A residuary legatee has no right 
to call upon particular general legatees to abate and until the residue is exhausted 
those legatees cannot be obliged to contribute anything out of their bequest. 

A legacy for life and an annuity shall be treated as general legacies for the 
purpose of abatement. 

According to the English authorities the general rule is that there should be no 
preference in payment of general legacies when the legatees are all volunteers. 
They all abate proportionately- But if there is any valuable consideration for the 
testamentary gift, e. g., when the legacy is given in satisfaction of a debt owing to the 
legatee or of the relinquishment of any right or interest such legacy will be entitled 
to a preference of payment over the other genera! legacies which are mere bounties. 
It is, however, requisite that the right or interest should be subsisting at the testa- 
tor’s death, Burrtdge v. Bradyl, i P. Wms. 127; Heath v. Bendy, r Russ. Ch. C. 543; 
Bavies v. Bush, I Younge, 34I; Bloteer v. Alorret, 2 Ves, Sen. 422. ( Williams on 
Executors. lOth Edn., pp. 1093-I094), There is of course no privilege from abate- 
ment merely on the ground that the legatee is the wife or a child of the testator, 
Blower V. fliorret, 2 Ves. Sen. 420. But if the testator manifests his intention to 
give one general legatee a priority to the others that intention must be carried into 
effect, Lewin v. Zewin, 2 Ves. Sen. 417, 

' Bra/nple. 

A testator provided that bis friend A should hare a legacy and subject to the said 
legacy ha bequeathed a legacy of Its. 1.000 to each of his grandchildren The estate was 
Insuilicient to pay nil the legacies in full and A claimed priority, Held all tho legacies 
including A's should abate, Ball v. Sail, 27 fiom. L. B. 564. 
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Non abatement of 32S« Where there is a specific legacy, and 
specific legacy when the assets are sufficient for the payment of debts 
«9s^a‘»«“®c‘enttapay and necessary expenses, the thing specified must 
® be delivered Co the iegaCee tvithout any abatement. 

{ This is sec SSS of the Succession Act X of tSOS ani see lOS of the Probate and 
Administration Act V of jjffj). 


COMMENTARY. 

Abatement of Specific Legacies.— ‘So long as the assets of the testator are 
sufficient to pay the debts and necessary expenses it is the duty of the executor to 
deliver the thing specifically bequeathed tO the legatee without any abatement. But 
when the assets are insufficient to pay all the debts and the specific legacies, then 
the specific legatees must abate in proportion to their respective amounts. 

329. Where there is a demonstrative legacy, and the assets 
are sufficient for the payment of debts and neces- 
expenses, the legatee has a preferential claim 
Bsaewsuffidenttopsy for payment of his legacy out of the fund from 
Mpensee'^ oecessary the legacy is directed to be paid until such 

fund is exhausted and if, after the fund is exhaus- 
ted, part of the legacy still remains unpaid, he is entitled to rank for 
the remainder against the general assets as for a legacy of the amount 
of such unpaid remainder. 

1 This is ace. 2S6 of the Succession Act X of tSOi and sec. t09 of the Pro6o(« and 
Administration Act V of JSSJ), 


COMMENTARY. 

Abatement of Demonstrative Legocles— Demonstrative legacies are rjot 
liable to abate so long as the fund out of which they are directed to be paid is suffi- 
cient to pay such legacies. But when the fund is exhausted and the legacies become 
payable out of the general assets, such legacies are liable to abate with the general 
legacies on a deficiency of assets, (section iji). unless there is a direction to the con- 
trary, CAinnom v TadiAoncfci, 29 Mad. 155 ; see Sulenvin v. Dorab Ah Khan, 8 
Cal. I (P. C.) ; Sahib Mina v. Urnda Khanam. 19 Cal 444. 

330t If the assets are not sufficient to answer the debts 
and the specific legacies, an abatement shall be 
fro™ fho 'offer rateably in proportion to 
their respective amounts. 

illastratiOii. 

A hat bequettb^d to U a du*nond mt; valued at 500 rut«es, sad to C a hor*«, ralaed 
at 1,000 rupees. It (s found nee«s<ary toaetl all tbeeS'ect* of tbe testator ■ and Iii* auett, 
after payment of debts, are only l.OOO nipeea. Of this aura rupees 33V5~< are to be paid to 
11. and rupee* SGfr-lO-S to C. 

( rAi« It tec t^of if.f .Viieer»*i''v Act X of S*tS and tec. ttOof the Predate end 
j4<#»iiRiffrofior. Act t* of fH). 
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331 . • For the purpose of abatement, a legacy for life, a sum 
appropriated by the will to produce an annuity, 
Legacies treated na the value of an annuity when no sum has 
Abatement. ” been appropriated to produce it, shall be treated as 
general legacies. 

( This IS sec. 201 of the i?ucre$9ion Act X of 1 S 65 and sec, lit of the Probate and 
Admimstralion Act V of l 88 l). 


COMAtENTARY. 

See Jairam v. Kuverbai, 9 Bom. 49I ; Sat Shicatji v. Bai Dinbai, 13 Bom. 
L R. 3 I 9 * 


CHAPTER VIII. 

Of Assent to a Legacy by Executor or Administrator. 

abs ninecesaar to 332, The assent of the executor or 
complete administrator is necessary to complete a legatee’s 

title to his legacy. 

Illustrations. 

( t } A by bis mil bequeaths to B hie Oovernment paper which is io deposit with the 
Imperial Bsok of lodia The Bank has no authority to deliver the securities, nor B a right to 
take possession of them, without the assent of the executor. 

( tt ) A by his will has bequeathed to C his bouse in Calcutta in the teuancy of B. 0 is 
not entitled to receive the rents without the assent of the executor or administrator. 

( This IS sec, SOS of the Succession Act X of IS6S with the addition of the words "or 
administrator", /t ts in accordonce k<M secs tlSandUS of the Probate and AimintstrO' 
tionAct V of 1881 ). 

COMMENTARY. 

Every legatee, whether general or specific and whether of moveable or of im* 
moveable property, must obtain the executor's assent to the legacy before his title as 
legatee can be complete and perfect. The legatee, of course, has an inchoate right 
to the legacy before such assent and he can assign or transfer the legacy to any one 
he likes and in the event of his death before the assent is given it is transmissible to 
his representatives, Lakshmamma v. Ratnamma, 38 Mad. 474. Where immoveable 
property was left to the legatee and the legatee mortgaged it before obtaining the 
consent of the executor it was held that the mortgage was good, Khagendra v. 
Rhetra Nath, 50 Cal. 171. But as a protection to the executor the law ordains that 
every legatee whether general or specific must obtain the executor’s assent before his 
title can be complete and perfect When once an assent is given it shall have relation 
back to the time of the testator's death. (See ill. 1., sec. 336). The legatee has no 
right to take possession of bis legacy without the assent of the executor and if he 
does take possession, the executor may maintain an action for trespass, HasanaUt 
V. Popatlal, 14 Bom. L. R. 782. In a suit for a legacy the plaint mu^t show 
cither there are sufficient assets or that the executor has assented, Okhoy v. Koylash, 
tj Cal. 387 ; see also Chimanrao v. Rambhau, 4 Bom. L. R. 508. 
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(i) The assent of the executor or administrator to 
a specific bequest shall be sufficient to divest his 
Effect of execwtoT'8 interest as executor or administrator therein, and to 
^ transfer the subject of the bequest to the legatee, 
vmless the nature or the circumstances of the 
property require that it shall be transferred in a particular way. 

( 2 ) This assent may be verbal, and it may be either express 
or implied from the conduct of the executor or administrator. 


/Ilhsrrations 


( 1 } A horse is bequeathed. The etecutor teqaeste the legatee to dispose of it, or a 
third party proposes to purchase the hor.e from the executOT, and he directs him to apply to 
the legatee. Assent to the legacy is implied. 

(li) The interest of a fund is directed by the will to be applied for the maintenance 
of the legatee during his minority The executor commences so to apply it. This Is an 
assent to the whole of the bequest. 

(iii) A bequest Is made of a fund to A and after bim to B. The executor pays the 
interest of the fund to A. This is an implied assent to the bequest to B 

( tv ) Executors die after paying all the debts of the testator, but before satisfaction of 
epeelffo legacies. Assent to the legacies may be presumed 

f V ) A person to whom a apecific article has been bequeathed takes possession of it 
and retains it without any obiection on the part of the executor His assent may be 
presumed 

( Tftie 1 * ter 59! 0 / th* .'?Kfmsion Act X of ms vtJh Ifte oddf/fon of Oif ufirds “or 
aiitnM*if<ttor." It in necordavcc tcitk sees fit .t Hi of the Pmhnte nnrf Admfnfs/rn* 
tfrtn Act Vo/ Jilt) 

commentary. 


( See next <ection, ) 


334.. The assent of an executor or administrator to a 
....nt I^g^cy Hiay be conditional, and if the condition is 
one which he has a nght to enforce, and it is not 
performed, there is no assent. 

Jllustrotions. 


(i) A bequeaths to B his lands of Sultanpar, which at the date of the will, and at 
the death of A. were subject to a mortgage, for 10/100 rupees. The executor as«ents to the 
bequMi, on condition that B shall witbm a limited time pay the amount due on the mortgage 
at the testator's death The amount is not paid. There is no assent. 


( ii ) The executor assents to a <«eqae«t on condition that (be legatee shall pay bim a 
rum of money. The payment Is not made The assent is neTerlheleM valid. 


( This is sec f'lS of the Succession Act X of J«<5 iHfh iRe ocfdilion of tAe senrds ” or 
orfmi'nf .frafne." It is fa occofi/ance n-ffA secs, tit <t ttS cf thr Prohate and Adninistra’ 
tion Ad Vof 

CO.M.MENTARV. 


Nature of Assent.— The asseot may be xetbal and it may either be ' 

or implied frorn the conduct of the executor. Rut the act or eipressioat 
sufficient (0 impart an assent should be unambtcuous. In oertain ««es the 
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of the executor may be presumed upon the principle that in the absence of evidence 
the executors shall be taken to have acted in conformity with their duty, as when 
executors die after the debts are paid but before the legacies are satisfied, Cray v. 
Willis, 2 P. Wms. 531, ( ill. iv . ). 

The assent of the executor may be conditional, e. g,, if he tells the legatee that 
he will pay the legacy provided the assets arc sufficient to answer all demands and 
if the condition is not performed there will be no assent. But if the condition is 
such as the executor had no right to impose, e. g., where the executor assents on 
condition that the legatee shall pay him a sum of money, the condition would be 
regarded as void and the assent would be considered absolute. 

Effect of Assent.— If the executor once assent to a specific bequest it will be 
sufficient to divest his interest therein and to transfer the subject of the bequest to 
the legatee, and he is not competent to deal further with the property, Marie Pen- 
heiro V. Jotindra, 28 C, L. J. I41. The legatee may then sue the executor to recover 
it. Generally the assent once given can never be retracted afterwards, especially so in 
the case of a specific legacy, Cix v. Burford, 19 Beav. 409. But in case of general 
legacies if the assent is not followed by payment and afterwards debts appear of 
which the executor had no notice the assent may be retracted, if it is not attended 
withinjury to third persons. «.g., a donoyfde purchaser from the legatee. If the 
assent is completed by payment it can never be retracted and if unknown debts 
appear the executor’s remedy is to compel the legatee to refund. Assent when given 
will vest the legacy in the legatee as from the date of the death of the testator. (See 
sec. 336 ). 

Examfies. 

(1) A directs his executor to forgive a debt due to him from B The assent of the 
executor is necessary to give effect to the teststor’s mtontioa, Aft.^Oen, v. Itolbrock, 12 Fricei 
407. 

( 2 ) A bequeaths a certain legacy to E and appoints C his executor C pays all the 
debts of A but dies before the legacy to B is satisfied. B is entitled to the legacy. In this 
case the assent is presumed because the executor shall be taken to have acted in conformity 
with biB duty, Cray r Willis, 2 P. Wros. 531. 

{ 3 ) A bequeaths his horse to B and appoints G his executor. B takes possession of 
the horse and continues to use it for a considerable time without any complaint by C. The 
assent to the bequest is presumed, Cotf v. ililes, 10 Hare, 179 

(4) A bequeaths bis house to B whom he also appomta bis executor. B repairs the 
house at bis ovm expense. This is a suflficient assent to the bequest, Cheyney v. Smith 
1 Leon. 216. 

335. (i) When the executor or administrator is a 

legatee, his assent to his own legacy is necessary to 

Assent of executor complete his title to it, in the same way as it is 
to his own legacy. -is ,1 ^ 

required when the bequest is to another person, 
and his assent may, in like manner, be e.xpressed or implied. 

( 2 ) Assent shall be implied if in his manner of administering 
the property he does any act which is referable to his character of 
legatee and is not referable to his character of executor or adminis- 
trator. 
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. Jltustratfon. 

An executor lakes the rent of & bouse or ibe interest of GoTcmraent securities 
bequeathed to him, and applies it to bis osra use. This Is assent. 

( Tftis is sec 295 of Ihc iSuecessioii Act Xof 18tS with th$ arfrfiifon of ike icorcfs " or 
ndmintstrator." It is in occoriunce loitA secs. Ii5 <C- (4$ of tht Probate and ifdminiairoiion 
Act y of }88t). 


COMneNTARV. 

By whom Assbnt may be given— -The assent must be given by the execu- 
tor. If there are several executors the assent by one of the executors is sufficient. 
(lU. tv., sec. 311). An executor may give assent before proving the will. When the 
executor himself is a legatee his assent to his own legacy is necessary, and his assent 
to his own legacy may be express or implied. If the executor In his manner of 
administering the estate does any act which is referable to his character of legatee 
and is not referable to his character of executor his assent shall be implied. If an 
executor legatee renounce probate, his assent to his own legacy will be ineffectual. 
In the case of a legacy to executors in trust for certain purposes their assent to it 
will make them trustees, Diz v. Burford. 19 Beav 409. It is also essential for an 
executor to prove the will or otherwise manifest his intention to act before be can 
claim the legacy, jProrono Coomar v. Adm.^Gwenil, 1$ Cal. 83. 

336. The assent of the executor or 
••»ent*'**^”**'*'°^* administrator to a legacy gives effect to it from the 
death of the testator. 

Ittuttraitont. 

({] A legfltoe sell, his legacy befom it i« assented to by the executor The eteeu* 
tor's sub'eqiient a.sent operates for tbe beoelit of tbe purebsser and completes his title to 
the legacy 

Iti) A bequeaths 1.000 rupees to B with interest from his death. The executor does 
not assent to hw legacy until the expiration of s year from A*b death. B Is entitled to 
Interest from the death of A. 

( TTiii IS see. f9d of the Succession Act X of tSSS tcif/i fAt addifion of the teordt " or 
admim'tirator. ' U it fn accordoftce icfM secs, ltd A US of ffte /Vo5ofs ond AdminitfraUon 
Act Vof IfSi). 


F ecutorwhen to 337. An cxecutor OT administrator is Hot 

deiirerfegaeier^*^" bound to pay or deliver any legacy until the ex- 
piration of one year from the testator's death. 

JflustraUoH. 

A l«y hu scill directs his IrRacies to be paid srUhin SIX nosthi after bU death The 
executor is not Iwund to psy ihrm liefore the expiratlonof % year. 

( it see. fe? 0 / the Suceettion Act X of ttiS irfffc Hie oJdffios of He ^torde “or 
odmisf.trator.’ /I is <a occordaacs vftk secs. JlT d Hi of the Probate eiJ AdnirJitrothn 
Act r of tSH ). 
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COMMENTARV. 

Executor’s Year.— An executor is not 6ound to pay or deliver any legacy 
until the expiration of one year which is called “the executor’s year” from the 
testator’s death. There is nothing to prevent an executor from paying within one 
year but he cannot be compelled by the legatee to pay within that time even if the 
testator directs that all the legacies should be discharged within six months. Brooke 
V. Leicis, 6 Madd. 358 ; ifacleod v Sorabjee, ^ Bom. L. R, 755 , on appeal Bai /ayV 
V. Macleod, 30 Bom 493- This allowance of one year is given for convenience in 
order that the debts of the testator may be ascertained so as to make a proper distri- 
bution of the estate. The testator may extend the period by his will. Adm.'Qenernl 
V. Hughes, Cal. 192. 

If a legacy is given subject to a condition subsequent, the divesting contingency 
will not prevent the legatee from receiving his legacy at the end of one year from 
the testator’s death and he is not bound to give security for repayment of the money, 
in case the event should happen. For example, a legacy is given to A but if he 
marries a certain person then to B, A is unmarried at the testator's death. He is 
entitled to the legacy without giving any security. (Williams on Executors, icth 
Edn, p II16). 

Limitation.— Art. 123 of the Limitation Act applies for recovery of a legacy, 
see Rajah Parthasarathy v. Rajah Venkatadri, 46 Mad. 190 ; Venkatadri v, 
Parthasaralhi, 27 Bom, L. R, 823 (P. C ). A legatee cannot file a suit in the Small 
Causes Court to recover the amount of the legacy ; his remedy is to file a suit for 
administration, Okhoy Caomar v, Koylash, 17 Cal. 387. An executor as such is not 
an express trustee for the legatee, Faroda v. Gajendra, 13 C. W. N. 559. 


CHAPTER I.X. 

Of the Payment and Apportionment of Annuities. 

338. Where an annuity is giren by a will, and no time is 
fi.xed for its commencement, it shall commence 
Commencement of from the testator’s death, and the first payment 
tod'by wih"*^** shall be made at the e.xpiration of a year next after 
that event. 

( This is see. S9S of ihe Succession Act X of tSGS and sec. IIS of the Probate and 
Administration Act V of I 8 SI). 


339i Where there is a direction that the annuity shall be 
.. . . paid quarterly or monthly, the first payment shall 
paid quarterly or be due at the end of the first quarter or nrst 
mmthiy, first falls month, as the casc may be, after the testator’s 
death ; and shall, if the executor or administrator 
thinks fit, be paid when due, but the executor or administrator shall 
not be bound to pay it till the end of the year. 


(TTiisissee 899 of the Suacession Act X 0 / IS 6 S tcilA the addition of the words^'or 
administrator.’' It is in accordance trith sees. JI9 <C Hs of the Probate and Administration 
Act yof issi). 
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340. (I) Where there is a direction that the first payment 
. of an annuity shall be made within one month or 
paymeou wheritst any Other division of time from the death of the 
payment difected to be testator, or on a day certain, the successive pay- 
made wilMn a giTen ^ ^ ' * _ ir 

time or on day certains mcnts are to be made OH the anniversary of the 
death of annuitant be- earliest day on ivWch the will authorises the first 
fore date of payment. , » 

payment to be made. 

( 2 ) If the annuitant dies in the interval between the times of 
payment, an apportioned share of the annuity shall be paid to his 
representative. 

( This u sec 300 of the Succession ilcf X 0 / 18sS and tec. UO of the Probate and 
/Idministrotion Act V of 1881) 


COMMENTARV. 

Annuity.— Where an annuity U given and no time is fixed for its commence* 
ment it shall commence from the testator's death but the first payment shall be made 
at the expiration of a year next after that event. Where the annuity is directed to 
be paid quarterlj/ or monCMv the first payment shall be due at the end of the first 
Quarter or first month and may be paid when due^ but the executor shall not be 
bound to pay it till the end of the year. If the annuitant dies in the interval an 
apportioned share of (he annuity shall be paid to fals representatives. Where there 
IS no fund charged for the payment of an annuity a Government annuity shall be 
purchased. ( Sec. 343 ). 


CHAPTER X. 

Of the Investment of Funds to provide for Legacies. 

341. Where a legacy, not being a specific legacy, is given 
, , . , for life, the sum bequeathed shall at the end of the 

bequeathed where ic yedf be invested in such securities as the High 
e-«cy. not Court may by any general rule authorize or direct, 

given or i e proceeds thereof shall be paid to the 

legatee as the same shall accrue due. 

( TAi» t» tec 301 of (Ac Svccetfton Act X of JS05 and gec, 1,‘t of the Probate and 
^dminiitraUon .Act 


COMMEKTARV. 

Bequest for Life.— This section deals Tfith a general legacy for life. If a 
specific legacy is given for life then the thing specifically bequeathed is to be retained 
in its same condition. As regards bequest of residue for life, see sec. 345 . 

342. ( 1 ) Where a general leKacyispveti 

ivir«ey. to I- pfJ «t lo bti paid at a future time, the executor or adminis- 
ttator shall invest a sum sufficient to meet it in 
r**t. securities of the kind mentioned in section 3 .^ 1 . 
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( 2 ) The intennediate interest shall form part of the residue 
of the testator’s estate. 

( Thit 15 see SOS of the Suceeaaion Act X of 1S65 uith the addition of the tcords "or 
adminiatraior." It ia in accordance with secs. S5S «t' US of the Probate and Adminiatrotion 
Act V of ISSl ). 


COMMENTARY. 

(See sec. 344)- 

343, Where an annuity is given and no fund is charged 
Procedure when no payment Of appropriated by the will to 

iuod charged with, or answer it, a Government annuity of the specified 
appropriated to annu- amount shall be purchased, or, if no such annuity 
can be obtained, then a sum sufficient to produce 
the annuity shall be invested for that purpose in securities of the 
kind mentioned in section 341 . 

(TAw t5 etc. SOS of the Succeaston Act X of ISbS and see ISJ of the Probate and 
Adminiatration Act V of ISSl ) 


COMMENTARY. 

Depreciation of Securities.— 'If a testator directs his executors to lay out ja 
what Government securities they please a sum of money as would produce a certain 
annual income and the executors so lay out and afterwards the income diminishes by 
conversion by Government into securities yielding iess income, the annuitant is 
entitled to have the deficiency made good. May v, Bennett, i Russ. Ch. Cas. 370 J 
Davies v. Wattier, I Sim. & Stu. 463. 

344. Where a bequest I’s contingent, the e.xecutor or 
administrator is not bound to invest the amount 
Transfer to residuary ©f the legacy, but may transfer the whole residue 
bequest. ol the estate to the residuary legatee, 11 any, on his 

, giving sufficient security for the payment of the ' 

legacy if it shall become due. 

( This 15 aec. SOi of the Succeaaion Act X of 1865 with the addition of ike worda “ or 
admimatralor,'' It is »n accordance uith secs SSI A: 14S of the Probate and Administration 
Act V of 1881). 


COMMENTARY. 

Future and Contingent Bequest. — Where a general legacy is pai'able at a 
future time the executor must invest a sum sufficient to meet it in authorized secu* 
rities. The intermediate interest shall form a part of the residue. If the executor 
fails to invest a sufficient amount in authorized securities the legatee may sue him 
for the purpose and it would not be necessary to show the wasting of assets by the 
executor or that he was in insolvent circumstances, Ferrand v. Prentice, Ambl. 273 ; 
Johnson V. ifills, t Ves, Sen. 282. When the appropriation is made the legatee 
must bear any losses and enjoy any additions which the fluctuation of the price of 
Stock^raay cause, Orech v, Pfgot, I Bro. C. C. 10 $. 
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In case of a contingent legaoj the executor is not bound to invest the amount 
of the legacy but he may transfer the whole residue to the residuary legatee on his 
giving security for the payment of the legacy when it shall become due. There is 
this distinction between a legacy payable fn futaro and a contingent legacy that 
where the legacy is payable tn futuro the legatee has a tight to say, “ Although my 
legacy is payable in future it is a vested legacy and I require you to invest the 
amount of it, ” and not only would the legatee have the right to require that, but he 
could inrfjt upon its being done; not so in the case of a contingent legacy. In the 
case of a contingent legacy if the executors do appropriate and there is loss by 
depreciation in value of the stock the loss cannot fall on the legatee, Re ITall, (1903) 
2 Ch. 226. (Williams on Executors, t8th Edn., pp. tI 3 i'H 35 ). 


34-5. ( I ) Where the testator has bequeathed the residue 
of his estate to a person for life without any direc- 
tion to invest it in any particular securities, so 
much thereof as is not at the time of the testator’s 
decease invested in securities of the kind mention- 
ed in section 341 shall be converted into money 
and invested in such securities. 


Investment of residue 
bequoatbed for life, 
without direction to 
invest in particuior 
securities. 


( 2 ) This section shall not apply if the deceased was a Hindu, 
Muhammadan, Buddhist, Sikh or Jaina or an exempted person. 

I Clause ( I Ws sec. aOS 0/ l/>e Succession Act A' 0/ ISGS 1 


34*S« Where the testator has bequeathed the residue 
‘ of his estate to a person for life with a direction 
invested in certain specified secu- 
with direction to In- ritjcs, SO much of the estate as is not at the time 
ruUs." of his death invested in securities of the speci- 

fied kind shall be converted into money and 
invested in such securities. 

( ThtaitMee. aOS (1/ the Succession Act X of ISUS and sec /.*i of the Prolate and 
Administration Act Vo] ISSt ). 

Such conversion and investment as are contemplated 
by sections 345 and 346 shall be made at such limes 
Time tnd wtnter of and in such manner as the executor or administrator 
ment.”'’*'* ' thioks fit; and, until such conversion and invest- 

ment are completed, the person who would be for 
the time being entitled to the income of the fund when so invested 
shall receive interest at the rote of four per cent, per annum upon 
the markct'V.ilue (to be computed as at the dale of the testator’s 
death) of such part of the fund as has not been 50 invested: 

I’roridcd that the rate of interest prior to completion of invest- 
ment shall be six per cent, per annum when the testator was a Hindu, 
Muhammadan, Buddhist, Sikh or jaitu or an exempted person. 
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( Thts IS sec J07 of the Succession Act X of 186S loiththe addition of the words "or 
administrator." It is in accordance ttilh secs 1/6 &. U8 of the Probate and Administration 
Act V of 1881 ) 

COMMENTARY. 

Bequest of Residue for Life.— (1) Where the residue is bequeathed to a 
person for life without any direction to invest it in any particular securities, the 
residue or so much thereof as is not invested in authorized securities must be conver- 
ted into money and invested in authorized securities. It is the duty of an executor 
or an administrator whenever there are successive interests created in the subject of 
a bequest or of residue consisting of properly in its nature perishable and daily 
wearing out, to convert the same into rabney and invest jt in authorized securities. 

This is known in England as The Rule in Howe v. Lord 
Rule in v Daftniouth and it amounts to this, that where there is a 

Ves 147. residuary bequest to be enjoyed by several persons in succes- 

sion a Court of Equity, in the absence of any evidence of a 
contrary intention will assume that it was the intention of the testator that his 
legatees should enjoy the same thing in succession, and, as the only means of giving 
effect to such intention, will direct the conversion into permanent investments of a 
recognised character of all such parts of the estate as are of a wasting or rever- 
sionary character, e. g , leaseholds, and also all such other existing investments as are 
not of the recognised character and are consequently deemed to be more or less 
hazardous. (As to what are authorized securities see sec. 20 Indian Trusts Act II of 
1882 and rule 844 of the Bombay High Court Rules). 

This rule will only apply when the testator has not expressed any contrary 
intention. Where the testator has made a specific bequest of a property to two or 
more persons in succession, no conversion will be directed, though the property may 
be of 3 wasting nature. (Sec. I47). Even where the bequest is not specific, yet if 
the Court find in the will an indication of intention that the property is to be enjoyed 
in its existing state, that intention must be earned into effect. 

(2) Where the residue is bequeathed to a person for life, with a direction 
that it shall be invested in certain specified securities, the residue or so much there- 
of as is not invested in those securities must be converted into money and invested 
in such securities. 

The executor or administrator may make the conversion and investment at such 
time and in such manner as he shall in his discretion think fit. 
conv*eSonf°^ Court will not as a rule interfere if the testator has left 

him absolute discretion in that respect, Mowjibhai v. Muiji- 
bhotj. 4 Bom. L. R. 199* But the executors ought not, without great reason, to 
permit money to remain upon hazardous securities longer than is absolutely neces- 
sary. If, therefore, owing to unreasonable delay in making the conversion and invest- 
ment, the residue or any portion thereof is lost the executor will be held personally 
responsible for the same. Though the prima facie rule is that the executors should 
get in the assets within a year, there is no inflexible rule as to the time within which 
they are bound to do so, even with regard to risky securities. It depends on the 
circumstances of each case. But the executors who do not convert by that time will 
have to show some reason why they did not do so, Hughes v. Empson, 22 Beav. I8l ; 
tirayhurn v. Clarkson, L. R. 3 Ch. 605. 
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Executors acting under a will by which an absolute diseretion is given to them 
to postpone the sale and conversion of the testator's estate, are not bound by the 
ordinary ruie above referred to, vis,, toconveitthe property within a year, even 
though some of the property consists of shares In an unlimited company, or of a busi- 
ness carried on by the testator, nor will they be liable in the absence of mala fides for 
loss arising to the estate by non-conversion. So^ too, an express power to retain 
existing investments takes a case out of the nile as to conversion of perishable 
property. (See Williams on Executors, loih Edn« pp. I457-I459). 

Until such conversion and investment is made the person who is entitled to the 
income shall receive interest at the rate of 4 per annum, in the case of Europeans, 
Parsls and Indian Christians and at the rale of 6 % per annum, in the case of Hindus 
and Mahomedans upon the market-value of the part of the fund as shall not have 
been so invested. 

34'Sn ( I ) Where, by the terms of a bequest, the legatee is 

Procedure where to the immediate payment or possession of 

minor entitled to im- the money Of thing bequeathed, but is a minor, and 
"MM^mn^oi^sques" direction in the urill to pay it to any ' 

an*d**no°"diMction to pcfson On hts behalf, the executor or administrator 
behsif'* pay or deliver the same into the Court of the 

* District Judge, by whom or by whose District 

Delegate the probate was, or letters of administration with the will 
annexed were granted, to the account of the legatee, unless the 
legatee is a ward of the Court of Wards. 

( 2 ) If tlie legatee is a ward of the Court of Wards, the legacy 
shall be paid to the Court of Wards to his account. 

( 3 ) Such payment into the Court of the District Judge, or to 
the Court of Wards, as the case may be, shall be a sufficient dis- 
charge for the money so paid. 

( 4 ) Honey when paid in under this section shall be invested 
in the purchase of Government securities, which, with the interest 
thereon, shall be transferred or paid to the person entitled thereto, 
or othcnvisc applied for his benefit, as the Judge or the Court of 
Wards, as the case may be, may direct. 

( 7^1* I# t'C, SOS cj the Succe*non Act X of nnrf w. of the PfrJ-nte an't 
Administration Act Vof iSSi] 

COMMESTARY. 

Legacy to a minor.— Where a legacy' »» Riven to a person who i» a rniaor and 
there m no direciion in the will to psy it to any person on his behsJf the executor 
shill pay the same— 

(1) To the Dlitrict Judge by whom Ihe probate or letters of adninls- 

iration with the will annexed are granted to the account of the 
legatee, or 

(2) Into the Court of Wards if the legatee be a ward of that Court. 
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The money so paid shall be invested in authorized securities which with the 
interest shall be paid to the person entitled thereto or otherwise applied for his 
benefit as the Judge or the Court may direct. 

In case of a minor if the legacy is immediattlt; payable the executor must pay 
the legacy as above. He would not be justified in paying the legacy to the father or 
any other relation of the minor, without the sanction of the Court, If the legacy is 
paid to the father even with the most honest intentions, the executor will nevertheless 
be held liable to pay it over again to the legatee on his .attaining majoritj’. (Willi- 
ams on Executors, loth Edn, p. II38). But where the executor is directed to pay 
the legacy not to the child hut to a trustee or to any other person for him the execu- 
tor will be justified in paying the legacy to the trustee or to the person to whom the 
legacy is directed to be paid. 

Where interest upon legacies given to children is directed to be paid to their 
parents and applied by them for their maintenance, the parents take subject to no 
account, Hammand \. Neame, I Sw.35. And a gift to the parent for the benefit or 
maintenance of himself and his children may be safely paid to the parent. Cooper v. 
rAomfon, 3 B. C. C. 96. 186. (Theobald on Wills. 7th Edn., p. 493). Where the 
parents of the minor legatee are unable to maintain him, the Court will order main- 
tenance out of the interest of the legacy under this section even though the income 
may be expressly directed to be accumulated. But no such allowance will be made 
by the Court if the parents are able to maintain the legatee. 


CHAPTER XI. 

Of the Produce and Interest of Legacies. 

The legatee of a specific legacy is 
rrodiK-”**of* Ipwific entitled to the clear produce thereof, if any, from 
i<'gacy- the testator's death. 

Exception . — A specific bequest, contingent in its terms, does 
not comprise the produce of the legacy' between the death of the 
testator and the vesting of the legacy. The cle.ar produce of it 
forms part of the residue of the testator's estate. 

Jllurtrofions. 

(f) A hequfsths his flock of sheep to B. Between the death of A and delivery by 
his executor the sheep are shorn or some of the owes produce lamhv The wool and lambs 
are the property of B. 

(»i) A bequeaths his Government securities to B, but postpones the delivery of 
them till the death of C. The interest which falls due between the death of A and the 
death of C belongs to B, and mu«t, unless he is a minor, be paid to him as it i« received. 

l»u> The testator bequeaths alibis IxMiT pet cent Government pTomlssory notes In 
A when he sh.sll complete the a^e of IS A. if he completes that age, is entitled to receiie 
the notes, but the interest which accrues in respect of them between the testator's death and 
A's completlnR IS, form part of the rrsidae. 

( TAis IS aeo. .W of fAr Jrf -Y of /yit oarf s.*r of fAe prof'Ofe anH 

Adniais/rofioa Ai*f 
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COMMENTARY. 

Specific Lejcacy.— A specific legatee is entitled to the clear produce of the 
legacy /roiTi f/ie iesfofor's deafA. unless the legacy is contingent in which case the 
clear produce between the death of the testator and the vesting of the legacy goes to 
the residuary legatee. 


350 . The legatee under R general residuary 
title to produce of bcquest IS entitled to the produce of the residuary 
residuary fund from the testator’s death. 

Exception. — A general residuary bequest contingent in its 
terms does not comprise the income which may accrue upon the 
fund bequeathed between the death of the testator and the vesting 
of the legacy. Such income goes as undisposed of. 

/ffti9(raf<on<. 

{i) The testator bsquootlis tUo reaiduo of hU property to A, n niinor, to bs paid to 
bun when he shall complete the sso of 18 The income from the testator's death belongs 
to A. 

( U ) The testator bequeaths (he residue of bis property to A when be shall complete 
ihp age of 18 A, tf he completes that age. la entUle 4 to leeelTe the residue The iutoree 
which bsa accrued in respect of it stoce the tesUtor’s death goes at undisposed of. * 

( This is see. 310 of the fiiiccffsion Act X of JW.? nnrf see. ISO of the Probafe and 
/tdminittrnfion Art V of 


COMMENTARY. 

Residuary Legacy.— A residuary legatee is entitled to the produce of the 
residuary fund /rom tfn* ffistnfor's deoCh, unless the legacy is contingent in which 
case the income arising between the death of the testator and the vesting of the 
legacy will go as undisposed of, Rajah Parthasarathy v. Rajah F’enfcafodri, 46 
Mad. 190. 

Demonstrative Legacy.— According to the English law interest is payable 
on the demonstrative legacy from the expiry of one year from fhe fesfafor’a death. 
In re Wolford, Kenyon v.Walford. (1912) 1 Ch. 219. The same is the law in India, 
CMntinm V. Tndifconda, 39 Mad. SS 5 ; Adm.-Oenerol V. A. 2 >. Christiana, 43 Cal. 
201; S'lhih Mirza v. Umda 19 Cal. 444. 

351 * ^Yhere no time has been fixed for the 
payment of a general legacy, interest begins to run 
Of penersiieRiry. from c-xpinilion of onc year from the testator’s 
death. 

Exception. — ( i ) Where the Icgacv is bequeathed in satis- 
faction of a debt, interest runs from the death of the testator. 
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(2) Where the testator was a parent or a more remote 
ancestor of the legatee, ‘or has put himself in the place of a parent 
of the legatee, the legacy shall bear interest from the death of 
the testator. 

( 3 ) Where a sum is bequeathed to a minor with a direction to 
pay for his maintenance out of it, interest is payable from the death 
of the testator. 

{This is sec. 311 of the Succeanov Act X of 1865 and see ISO of the Probate and 
AdmxnUtralion Act VoflSSl ). 

COMMENTARY. 

{ See next section. ) 

352. Where a time has been fixed for the payment of a 
general legacy, interest begins to run from the time 
fixed. The interest up to such time forms part 
of the residue of the testator’s estate. 

Exception. — Where the testator was a parent or a more remote 
ancestor of the legatee, or has put himself in the place of a parent 
of the legatee and the legatee is a minor, the legacy shall bear 
interest from the death of the testator, unless a specific sum is given 
by the will for maintenance or unless the will contains a direction to 
the contrary. 

( This it see 31 H of the Surcession Act X of 1805 and see. ISI of the Probate and 
Admtni^traUon Act V of ISSf) 

COMMENTARY. 

(1) Where BO time General Legacies— (l) Where no time has been fixed 

has been fixed for pay- for the payment of a general legacy, interest begins to run 
ment from the expiration of one year from the testator's death. 

—Interest will begin to run from the death of the testator where 
no time is fixed for payment in the following three cases — 

(o) Where the legacy is bequeathed in satisfaction of a debt, Itajamannar 
V. Feflftataftrishnoyya, 25 Mad. 361. 

(6) Where the testator was a parent or a more remote ancestor of the 
legatee or had placed himself in loco parentis to the legatee. (A 
legacy to a wife does not carry interest until a year from the death, 
Lowndes v. Lowndes, 15 Ves. 301). 

(c) Where the legacy is given to a minor with a direction to pay for his 
maintenance out ofit. 

(2) ^Vhere time has Where 3 lime has been fixed for the payment of a 

been fixed for pay. general legacy interest begins to run from the time so fixed. 

The intervening interest forms part of the residue. 

Interest will begin to run from the death of the testator even 
when the time has been fixed for payment, if the testator was a parent or a more 
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remote ancester of, or was la loco parentis to the legatee and the legatee is a minor, 
unless a sum is given bjr the will for his maintenance. 

Contingent Legacy.-“A contingent legacy does not carry interest while in 
suspense even if the legacy is from a parent or a person in loco parentis to a child 
contingent upon the child attaining majority or marriage, In re Abrahams, Abra- 
fiams V. Bendon, (igil) t Ch. 108. 

353. The rate of interest shall be four per cent, per annum 
^ in all cases except when the testator was a Hindu, 
a e 0 interea jf^ihammadan, Buddhist, Sikh or [aina or an 
exempted person, in which case it shall be six per cent, per annum. 

( This ta aec 3tS of the Succesaton Act X of ISSS and see. ISJ of the Probate and 
Adimnxstration Act V of ISSt) 

354'. No interest is payable on the arrears of an annuity 
' t arr "**thin the 6rst year from the death of the testator, 
SM ofTnnmiy " ahin although a period earlier than the expiration of that 
first alter testa- year may have been fixed by the will for making the 
first payment of the annuity. 

( This IS arc 3ti of the Succession Act X of i$SS and tee. iSS of Me Probate and 
Administralion Act V of tSSl). 

Interest on eum to 355, Where a sum of money is directed to 
be inveeted to produce be invested to produce an annuity, interest is paya- 
ble on it from the death of the testator. 

( This IS sec. JI5 of the Succession Act X of ISCS and sec. 13t of the Probafe and 
Administration Act V of iSSt ) 


COWMENTARY. 

Annuity.— No interest Is payable on the arrears of an annuity for the Grst 
year, though an earlier time may have been fixed for its payment. But where a sum 
of money is directed to be invested to produce an annuity, interest is payable on it 
from the death of the testator. 

Bequest for Lite.— U a sum of money is given to one for life with remainder 
over, interest begins to run from the end of a year from the testator’s death, though 
no interest becomes due till the end of two years. Cibson v. Bott, 7 Ves. 96. 


CHAPTER XIL 

01 the RelundInC ot Legacies. 

35S. When an e.xcculor or administrator has paid a legaev 
refund ef u e ordcr of a Court, he is entitled to call 

r»\i under upon the legatee to refund in the event of the assets 

pro\nng insufficient to pay all the Icpcies. 



35 ^ 


THE INDIAK SUCCESSION ACT. 


[S. 357-350 


( This is sec. JI6 of the Succession Act X oflSbS with the addition of the words “or 
administratorf It ts in accordance utth sets. U5 & H8 of the Probate and Administration 
Act V of 1881 ). 


357. When an executor or administrator jias voluntarily 
he cannot call upon a legatee to 

trAnt- .ipcofc. r^r'r^-rrtr.rr mcnnnnT- 


paid a legacy, he cannot can upon a legatee to 
Toiunianiy.”^ refund in the event of the assets proving insuffici- 


ent 


lUU XU llic CVCUL U1 LXlC 

to pay all the legacies. 


( TVus sec S17 of the Succession Act X of I8bS with the addition of the words ‘‘or 
administrator.'' It is in accordance with secs. Ids d 148 of the Pro'nife and Adinmistration 
Act V of 1831) 


358. When the time prescribed by the will for the per- 
formance of a condition has elapsed, without the 
Refund when legacy condition hanng been performed, and the executor 
formanc” of condition or administrator has thereupon, without fraud, 
within further time distributed the asscts : in such case, if further time 
aiiowe un er aec i n allowed Under section 137 for the perfor- 

mance of the condition, and the condition has been 
performed accordingly, the legacy cannot be claimed from the exe- 
cutor or administrator, but those to whom he has paid it are liable to 
refund the amount. 

{ This is see 318 of the Succession Act X of 1863 with the addition of the words " or 
administrator,'' It is in accordance with sees. 18? dt 148 of the Probate and Administration 
Act r of 1881 ). 


359. When the executor or administrator has paid away 
the assets in legacies, and he is afterwards obliged 
When each legatee jq discharge a debt of which he had no previous 
inproportion'’ ” notice, he is entitled to call upon each legatee to 
refund in proportion. 


( This is sec S19 of the Succession Act X of ISbS with the addition of the words “ or 
admlrdslrator," It is in accordance wifA sees, 138 d. 148 of the Prehate and Administration 
Act Vof 1881). 


COMAIENTARY. 

I. When the “ Executor ” can compel a legatee to Refund.— 

(o) When the legacy is paid under an order of the Court, the executor is 
entitled to compel the legatee to refund in case of a deficiency of assets for payment 
of all the legacies. 

(6) When the executor pays away the assets In legacies and afterivards debts 
appear of which he had no previous notice and which he is obliged to discharge he 
may compel the legatees to refund in proportion. 

(c) But when the executor has voluntarily paid a legacy, if the assets prove 
losuflicient to pay all the teyacies he cannot call upon the paid legatee to refund. In 
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such a case if the executor is solvent he must himself pay the rest of the legacies, 
Orr V. A'ofnes, 2 Ves. Sen. 193. 

360 . Where an executor or administrator has given such 
notices as the High Court may, by any general 
Distribution of assets, rule, prescribe or, if no such rule has been made, 
as the High Court would give in an administration- 
suit, for creditors and others to send in to him their claims against 
the estate of the deceased, he shall, at the expiration of the time 
therein named for sending in claims, be at liberty to distribute the 
assets, or any part thereof, in discharge of such lawful claims as he 
knows of, and shall not be liable for the assets so distributed to any 
person of whose claim he shall not have had notice at the time of 
such distribution ; 

Provided that nothing herein contained shall prejudice the right 
of any creditor or claimant to follow the assets, or any part thereof, 
in the hands of the persons who may have received the same 
respectively. 

{ Tkit h ««c J'fO of the Sucmsxm Act X of tses uith the addition of the tooeds "as 
the Iti'jh Court may, by any yeneral rule, preacrtbe or, tf no such rate has tfu-n made," after 
the word no(tce» H te accor<fance u.((h ««. liO of the Fro6atc and Xdmtmetration 
Acl V of ittl ) 


COMMENTARY. 

Distribution o( Assets.— It ts the duty of an executor or an administrator, 
prior to distributing the assets amongst the legatees or ne*t*of*kin as the case may 
be, to give a notice as would be given in an administration suit inviting all creditors 
and other claimants of the deceased to send in their claims to the executor or 
administrator within the time specified m such notice. (For form of notice sec 
Bombay High Court Rules p 318). 

On the expiration of the penod prescribed in the notice and after satisfying the 
claims (If any) received in pursuance thereof the executor or administrator may 
distribute the assets and in such a case he will not be liable to any creditor of the 
deceased who may apply for the payment of his debt ihereaficr. The creditor’s 
remedy in such a case is to follow the assets in the hands of the legatees or the next- 
oM.in of the deceased as the case may be. 

If the estate of the deceased is subject to any contingent or future liabilities it 
is the duty of the executor or administrator before distributing the estate amongst 
the legatees or next-of-kin to lake a sufficient indemnity from them to meet the 
liabilities whenever they may become due. 

301i A creditor who has not received payment of his debt 
mav call upon a legatee who has received payment 
l^lv*cy to Tcfund, whether the assets of the 
testator’s estate were or were not sufficient at 
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time of his death to pay both debts and legacies ; and whether the 
payment of the legacy by the executor or administrator was volun- 
tary or not. 

( Thi$ is sec Sil of the Succeasion Act X of 186 S with the addition of the words “ or 
administrator.” It ia in accordance with aeca. UO <£• iiS of the Prolate anj Administration 
Act V of 1881 ). 


COMMENTARY. 

II. When a “ Creditor ** can compel a legatee to Refund.— An unsatisfied 
creditor can compel a satisfied legatee to refund whether the assets were or were not 
sufficient to pay both the debts and legacies and whether the legacy was paid to him 
voluntarily or by compulsion. A creditor’s first remedy is to proceed against the 
executor for the payment of his debt. But if the executor has given a notice to all 
the creditors to come in and prove their claims within a certain time and if a parti- 
cular creditor fails to appear within that time and the executor has distributed the 
estate, the creditor has no remedy against the executor but he can follow the assets 
in the hands of the persons who may have received the same. 

362 . If the assets were suflicient to satisfy all the legacies 

at the time of the testator’s death, a legatee who 
When legaioe, not jjgg jjQt received payment of his legacy, or who has 

satisfied or compelled , j ® z 

to refund under see- been compelled to refund under section 361 , can- 
tion 361. cannot oblige not oblige One who has received payment in full to 
refund* ° refund, whether the legacy were paid to him with 

or without suit, although the assets have subse- 
quently become deficient by the wasting of the e.xecutor. 

( This is sec. JiJ of the Saccession Act X of 18S6 and ste. 14i of the Probate and 
Administration Act V of 1881. The word "administrator” docs not appear in this section, 
but it appears to be by oiersiyht ). 

363 . If the assets were not sufficient to satisfy all the 
When unsatisfied je legacies at the time of the testator’s death, a legatee 

eate6'’musrfifs * pro^ who has not received payment of his legacy must, 
ceed against executor, before he Can Call on a satisfied legatee to refund, 

1 80 rent. proceed against the executor or administrator 

if he is solvent ; but if the executor or administrator is insolvent or 
not liable to pay, the unsatisfied legatee can oblige each satisfied 
legatee to refund in proportion. 

{ This is sec, J13 of the Succession Act X of 1865 with the addition of the words “ or 
administrator." It is in accordance with sees. ItJ <t' 148 of the Probate and Administration 
Act r of 1881). 


364*. The refunding of one legatee to 
Limit to refundioff another shall not exceed the sum by which the 
another* ** ° Satisfied legacy ought to have been reduced if the 

estate had been properly administered. 
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IllustratioH. 

A has beciueathad 210 rupees to B, 480 rapees to C, and 720 lupees to D. The assets 
are only 1,200 rupees and, If properly administered, would give 200 rupees to B, 400 rupees 
to C, and 600 rupees to D. C and D hare been paid their legacies in full, tearing nothing to B. 
B can oblige C to refund 80 rupees, and D to refond 120 rupees. 

( Thi$ is sec. Sti of the Sueeessfon Act X of 1865 and sec. 14') of the Probate ond 
Administration Act V of 1881 ). 


COMMENTARY. 

III. When a “ Uegatee *' can compel another Lejcatee to Refund.— 

(a) If the assets were originally sufficient to satisfy all the legacies and after* 
wards by the wasting of the executor there is a deficiency a legatee who has not 
received payment or who has been compelled to refund by a creditor cannot compel 
a satisfied legatee to refund, whether the legacy was paid to him with or without 
suit. 

(61 But if the assets were nof ori^m'iHy sii^icienf to satisfy all the legacies 
an unsatisfied legatee must first proceed against the executor, if he is solvent, for the 
payment of bis legacy. But if the executor is insolvent or not liable to pay, the 
unsatisfied legatee may compel a satisfied legatee to refund in proportion, i. e., by 
such sum as the satisfied legatee ought to have been reduced if the estate had been 
properly administered. 

(c) Where a legacy is eondifionuf and the time prescribed for the perfor* 
mance of the condition has elapsed and the executor has distributed the estate and 
further time has been given to the legatee to perform the condition, because he was 
prevented from performing the condition by fraud and the condition is performed, 
the legatee may compel the other satisfied legatees to refund. He cannot sue the 
executor. 

Ulmitatlon.— Thrcey ears from the date of payment or distribution. (Art. 43 
Limitation Act). 

iMundingtobewith- 365. The refunding shall in all cases be 
out Interest. without interest. 

( 3!S of the Succession Ael X of 1865 an<f sec. 144 of the Probate and 

Adrninittrohon Act K 0 / 1881 ). 

The surplus or residue of the deceased’s property, 
payment of debts and legacies, shall be paid 
ptym»nt«tob8r*idto to the rcstduary legatee when any has been 
mtdusrf appointed by the xvill, 

( rail <1 »»c. .'fC of ra# Act X 0 / jSJJ eurf sec. 14S of tie Pro*cte end 

Act t’ of 1*81) 


CO.MMCSTARY. 

Residuary Legatee.— After all the debt* and leciciet are paid the executor 
mmt piy the surplus or residue to the residuary Irgxiec (if any) appointed by the 
will, "A reMtluary legatee has 1 richt to Ibmm that In the course of th* first year 
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after the testator’s death the executor shall, if it be possible, pay the debts, legacies, 
and funeral and testamentary expenses so that the clear residue may be ascertained 
and paid over to him,” Wrightwick v Lord, 6 H, L. C. 217 at 226; Mcleod v. 
Sorabji, 7 Bom. L. R. 755 ; Onnoda v. Nalini, 36 Cal. 28, 

367. Where a person not having his domicile in British 
India has died leaving assets both in British India 
Transfer of assets in the country in which he had his domicile at 
e«cutOT* OT adminis- the time of his death, and there has been a grant 
trator in country of of probate Of letters of administration in British 

^ India with respect to the assets there and a grant 

of administration in the country of domicile with 
respect to the assets in that country, the executor or administrator, 
as the case may be, in British India, after having given such notices 
as are mentioned in section 360, and after having discharged, at the 
expiration of the time therein named, such lawful claims as he knows 
of, may, instead of himself distributing any surplus or residue of the 
deceased’s property to persons residing out of British India who arc 
entitled thereto, transfer, with the consent of the executor or 
administrator, as the case may be, in the country of domicile, the 
surplus or residue to him for distribution to those persons. 

( Tkii it see, 3ie-A of the SuecesMoa Act X of S8$B and see, 14S’A of the Probate 
and AdministraUon Aet V of ]88t). 

COMMENTARY. 

If a person whose domicile is not in British India dies leaving assets nt two 
places, vit„ in the country of his domicile and also in British India, then this section 
gives to the Indian executor or administrator two courses (a) he may distribute the 
surplus amongst the persons entitled thereto according to the law of domicile or (6) 
he may transfer the residue to the representative of the deceased in the country of 
domicile. 


CHAPTER Xlll. 

Of the Liability of an Executor or Administrator for Devastation. 

36Si When an executor or administrator 
Liability of eiecutor misapplies the’ estate of the deceased, or subjects it 
to loss or damage, he is liable to make good the 
loss or damage so occasioned. 

JUustrahons. 

(f) The executor pays out of the estate an unfounded claim. He is liable to make 
good the lo«8. 

(if) The deceased bad a Taluabta lease renewable by notice which the eiecutor 
neglect* to give nt the proper time. The executor is liable to make good the los*. 
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(m) The decensod bad ft le&s« of l«99TAtafl than the i»nl pay&ble for it, but termi. 
nftble on notice at ft patticulftr time. The executor neslecta to give the notice. He is liable 
to make good the loss. 

( TAis ts »rc. S:7 of Iht Succession Act X of iSCS and sec. tie of (hi Frofinfe and 
/{rfrn«‘nisfrafi‘on Act Vnf tsti). 

COMAtENTARY. 

(See next section ). 

3Cd. When an execvitor or administrator 
occasions a loss to the estate by neglecting to get 
in any part of the property of the deceased, he is 
liable to make good the amount. 

Ittuslrations. 

(f) The executor absolutely releases a debt due to the deceased from a eolrent 
person, or compounds with a debtor who w able to pay in full. The executor is liable to make 
good the amount. 

( if ) The executor neglects to sue for a debt till the debtor is able to plead that the 
claim IS barred by limitation and the debt is thereby lost to the estate. The executor Is 
liable to make good the amount 

i Tins »i ere. of the Suocejsion Act X' of tSSS and ate (47 of the Proboieond 
/dmintstraiion Act T of ti3t\ 

COMMENTARY. 

The executors or admtnUtrators are answerable, as far as they have assets, for 
debts of every description, due from the deceased. 

What shall be said to be the '* assets " In the hands of an executor or 
administrator.’— All the property of the deceased, moveable or immoveable, whether 
in possession or in remainder, which alter his death the executor or administrator 
cels into his bands as duly belonging to him in bis right of executor or administrator 
wherever and in whatever part of the world the same may be situate, shall be said to 
be assets in the hands of the executor or administrator to make him chargeable to a 
creditor or legatee. Property over which the testator had a general power of 
appointment shall also be deemed to be assets in the hands of the executor for the 
payment of the testator's debts, Bey/tu wLawlev. (1903) A.C. 411 ; In re Lakshmi- 
naraynnn Amm-il, 25 Mad, SIS* (As to the liabUity of an executor or administrator 
to account for assets situate in foreign countries see the leading case, v. 
Orr Eiring, 9 A. C. 34. Williams on Executors, lotb Edn^ p. 1286), If the assets 
arc undervalued the procedure is to submit Interrogataries, Aniiuhalo v, Pnjendr- 
naih, 43 Cal. 300. 

Goods which have increased since the death of the testator or the intestate are 
assets in the hands of the executor or administrator, e. if the sheep or other cattle 
of the testator bear lambs after his death. Choses in action will also be assets but 
the executor or administrator will not be chargeable until he has received the 
moneys. The executor or administrator will, however, be liable if he releases the 
debt or does not lake proceedings until the debt becomes barred by limitation. (Ill, 
u., sec. 369). Where an executor who owes money to the deceased accepts the 

•16 


Iilability of executor 
or administrator for 
neglect to get in any 
part of property. 
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executorship his debt becomes at once assets and Jie is responsible for the amount, 
Yakuh Bbrahim v. Uai Rahimntbai, 10 Bom. L. R, $4(1. 

I. Personnl liability of an Executor or Administrator tor Devastavit.— 
If the executor or administrator misapply the estate or subject it to loss or if by his 
neglecting to gel in any part of the estate a Joss is occasioned to the estate the 
executor or administrator is personally liable. 

This species of conduct is called in law a Devastavit, that is, wasting of the 
estate and is defined to be a mismanagement of the estate and effects of the deceased 
in squandering and misapplying the same contrary to the duty imposed on executors 
or administrators for which they shall answer out of their own pockets .as far as they 
had or might have had assets of the deceased. 

It is a breach of duty on the part of an executor or an administrator to mix the 
moneys of the estate with their own in one common fund and such a course of deal- 
ing may expose him to a criminal as well as civil liability, In lie D. Cowte, 6 Cal. 
70. If an executor or administrator succeeds another on the death or termination of 
authority by operation of law of the other executor or administrator it is his duty to 
recover and take possession of the unadministered assets of the deceased, to call 
for accounts and to recover damages, if necessary, for waste and misappropriation by 
his predecessor. If he fail to do $0 he must be held liable to the extent to which the 
estate would have been benefited if he had faithfully performed his duty, Bnrada v, 
Oojendra, 13 C, W. N. 557. 

Two principal rules, however, must be borne in mind before an executor or an 
administrator can be made liable: tst, that the Court is extremely liberal in moking 
every possible allowance and cautious not to hold executors or administrators liable 
upon slight grounds, because that would deter persons from undertaking these offices ; 
2nd, that care must be taken to guard against an abuse of their trust. JPoireff v. 
Evans, 5 Ves. 843. A devastavit may not only be committed by a direct abuse of 
the effects of the deceased as by spending or consuming them but also by such acts 
of negligence and wrong administration as will disappoint the claimants on the assets, 
An executor is not justified in unnecessarily keeping his testator’s money dead in his 
hands and therefore, if the exigencies of his office do not require otherwise, the exe- 
cutor should invest the unemployed money in authorized securities; and if the 
moneys are invested in such securities, he will not be liable if the securities fall In 
price. But if the investment is made in any other securities the loss will be thrown 
on him, although there be no malafides on his part, and if any profit happen by the 
rise in the value of such securities, the executor shall not have the benefit, Howe v. 
Lord Dartmouth, 7 Vos. 147 i Clough V. Bond, 3 My. & Cr. 490. (Williamson 
Executors, loth Edn., pp. 1434-1467). 

An executor is not to allow the assets of the testator outstanding on perjonn/ 
security, though the loan may have been made by the testator himself. He must 
take active steps to realize such security. An executor has no power to lend the 
testator’s moneys on personal securities, unless he is specially authorized by the 
will to do so ; but even in that ca«e an executor cannot lend money to his co-executor 
on his personal security. An executor will be equally liable if lie knows that a 
co-exeentor is a debtor to the testator’s estate and does not take active steps to 
recover the amount, Styles v. Quy, i Mac. & G, 4?2. 
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An executor will be liable if he mixes the moneys of the testator’s estate with 
his own and the onus will lie on him to show that the property does not belong to 
the estate but to himself, Tulaamma v. Venkataaubbayya, 48 Mad. 697. 

An executor has authority to compound a debt due to the deceased and will not 
be charged for devastavit if he has exercised his discretion honestly and fairly in 
giving time to a debtor, although loss may result from delay, lie ffouQhton, (1904) 
1 Ch. 622 ; CAtdamSara V. AVtsAnasami, 39 Mad. 365; see contra Khusrubhai v. 
Harmajsha, 17 Bom. 637. Counsel’s advice will not protect an executor or adminis- 
trator against liability for devastavit. The Court will proceed not upon what advice 
the executor got but upon the merits of the acts he has done. “ If under the best 
advice he couid procure he acts wrong it is his misfortune, but public policy requires 
that he should be the person to suffer,” Duylc v. Blafce, 2 Sch, &Lef. 239;i?0 
Knight ’3 Trusts, 29 Beav. 49. 

An executor will not in general be charged with interest but from the end of a 
year after the testator’s death. After the period of one year if an executor keeps 
money in his hands without any apparent reason, but merely for the purpose of using 
it, then it becomes negligence and a breach of trust and interest will be charged. 

Devastavit of Co-executor.— A devastavit by one of two executors or 
administrators will not charge hts companion provided he has not intentionally or 
otherwise contributed to it. Under ordinary circumstances an executor will not be 
responsible for the assets come to the hands of hU co-executor. But where an 
executor possessing assets hands them over to a co-executor and they are misapplied 
by the co-executor, the executor who so hands them over will be answerable for their 
misapplication, unless he can show a good reason for having so acted, Townsend v. 
Barber, 2 Dick. 356, Generally an executor is liable for the devosfavit of his 
co-executor, when by any act done by him any part of the estate comes to the hands of 
his co-executor and is misapplied by him Again one executor is not answerable for 
the receipt of the other, merely by taking probate, permitting the other to possess 
the assets and joining m acts necessary to enable him to administer. The established 
rule, however, is (hat it 15 the duty of all executors to watch over, and, if necessary, 
10 correct the conduct of each other and that if he stands by and sees a breach 
committed by his co-executor, he becomes responsible, Lincoln v. IVright, 4 Beav. 
427- (Williams on Executors, loth Edn, pp. 1467-1477 ). 

One executor has independently of bis co-cxecutor a full and absolute control 
over the estate of the testator. One executor has power to give a valid receipt for 
money received by him and the receipt will be binding on the co-executors and will 
be a sufficient discharge to the person paying the money. If, therefore, an executor 
join with a co-exccuior in a receipt he does a wanton and unnecessary act and the 
rule is that if executors join in giving receipts, they are all answerable for the 
amount of the money received though one of them may have received the moneys. 
In this respect the case of a trustee is different. If trustees join in giving a receipt 
and only one receives the money the other is not answerable because his joining in 
the discharge IS necessary, one trustee not being corapcicnt to give a valid receipt, 
Ex-parte BefcAier, Amb. 319. 

The liability of an executor for joining in giving receipts frequently came into 
question before the Courts and the same has been considerably modified by later 
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decisions. Lord Eldon in Walker v. Ssmonds. 3 Sw. 63 laid down as follows:— 
“ Though one eiecutor has joined in a receipt, yet whether he is liable shall depend 
on his dcfin^. The former was a simple rule that should be considered as 

acting, but joining alone does not impose responsibility. The distinction with 
respect to mere signing appears to be this — that if a receipt be given for the purpose 
of form, then the signing will not charge the person not receiving ; but if it be given 
under circumstances purporting that the money, though not actually received by 
both executors, was under the control of both, such receipt shall charge ; and the 
true question in all these cases seems to have been, whether the money was 
under the control of both executors,” Lord Redesdale in Jog v. Campbell, I Sch. 
& Lef. 341* 

The rules respecting co-executors are equally applicable to co-administra- 
tors, Willand v. Fenn, cited in Jacomb v. ffarteood, 2 Ves. 267. 

lUuttrationt. 

(1) Ad executor collusively telis the testator’s goods at an under-value, when ha 
might have obtained a higher price. This is detaatacit, Hiee r. ffordon, 1 1 Beav. 265. 

(2) An executor applies the estate in endue expenses for the funeral of the testator. 
This is decaatavit. Staekpoole v. Staekpoote. 4 Dow. 227 

( 3 } An executor paid £100 to a physician who had attended on the testator without 
any fees for many years. The executor stated that the testator had promised to pay this anm 
to the physician. .Held, the payment could not be allowed to the executor as the pbysiciso 
could net have claimed the sum as a legal debt, Shattcroaa v. Wright, 12 Beav. 505. 

( 4 ) An exeeator pays a debt proved to be justly due but which is barred by the bw 
of limitation. This is not a devaataril, because ao executor 1 $ not bound to plead limitation, 
Fbrton T. I^eeler, 1 Aik 526 It would be a deraatavit if the executor pays a debt which 
has been judicially declared to be barred by limilatioo, Midgleg ▼. ilidgleg, (1893) 3 Ch. 232. 

( 5 ) An executor has a lease for years determioable on the life of A which is worth 
£200. The executor does not eell it but keeps it and A dies in a short time. This is drrosfon’t 
and the executor must make up for the value, for it was bis own fault that he would not sell 
it. FfiiUipa T. PMUipa, 2 Freem. 12 ; Frg v. Frg. 27 Beav. 144. 

(6) A debt is payable on demand with interest. The executor does notpsyit 
though he has suGcieut funds and a decree is passed with interest and costs. This is 
deroitont for interest and costs, Beaman r. Evtrard- 2 Lev. 40. 

(7) Goods of the testator are stolen from the possession of the executor or are lost 
by casualty as by fire. The executor is not liable. Cro/t v Lgndstij, 2 Freem. 1. The executors 
are not bound to insure or to continue the insurance of their testator. Fry v. Fry, 27 Bear. 146. 

( 8 ) An executor lends money on a bond, a promissory note, or other personal security. 
The security proves insufficient. The executor is liable unless (he will empowers the executors 
to lend on persons! securities, Solnta'x, Driiig, I Cox. 1 

(9) A testator empowers his exeeutora to lend money on personal security. One of 
the executors lends money to his co-executoron his personal security. This is a breach of trust 
and the executors will be liable, - — —v. Walker, S Boss. 7; t/feoifow v. Atkin, 2 Cr. & J. 543. 

(10) An executor allows a considerable portion of the assets of the testator unpro- 
ductive in the hands of a banker. The banker faQs. The executor wd] be personally liable, 
Itosl* V. ifoyle, 2 Russ. & 31. 7i0. 

KoTE.— With respect to losses sustained by the failure of bankers or other persons 
with whom the money is depented the role is that where the money is deposited by the 
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executor from necessity or from ‘common usage the executor will not be responsible for the 
loss (See Churchill x. Hobeon, I P. Wms 24^ andother cases cited in the footnote (^) at 
p U 6 l. Williams on Executors, 10th Edn.)- 

( 11 1 An executor pays the money of the testator into a banker's, not on any distinct 
account but mixes it with bis own money. The banker fails. The executor will be liable for 
the loss, TTren v. Kirlon, ll Ves. in. 

( 12 ) An executor pays the money of his testator into a banker’s to his own account 
and mixes it with his own money. He afterwards draws out sums by cheque. The banker 
foils. The cestui 9 iie trust will bare a charge on the full amount remaining in the hands of 
the banket in preference to the claim of the executor for his amount, its Hhllstt's Estate, 
13 C. D. 696. 

( 13 1 A, B, G, and 0 take out letters of administration. They afterwards appoint C 
to be acting admiaistrator and direct the debtors to psy their debts to him G becomes 
insolvent. A, B, and D will be liable for C'a receipts, Leea v. Sanderson, 4 Sim. 82. 

( U 1 A testator appoints A and B, bis partners in business, his executors. A and B 
retain the testator’s monies In the trade. The monies are tost. A and B will be personally 
liable. Booth ▼ Booth, I Bear. 125. 

(15) A testator appoints A, B, and C his executors A and B permit C to retsin In 
hiB hands the residue of the estate. C absconds with the money. A and B will be liable, 
Lincoln v. TVnjW, 4 Bear 427 

II. Personal Liability of an Executor or Administrator for continuing 
and carrying on the Trade of the Testator.— If the testator was a man of busi- 
ness and was carrying on the trade either alone or in partnership, the executor’s 
duty U to wind the same up as soon as possible. Where the business is a valuable 
asset the executors are entitled to carry it on for such reasonable time as may be 
necessary to enable them to sell it as a going concern and also to an indemnity even 
as against creditors in respect of liabilities properly incurred in so doing, Dowse v, 
Oorton, ( 1891 ) A. C. X 90 . Beyond that the executors or administrators have no 
authority to carry on the trade and they run great risk even though the will contains 
a direction that they should continue the business of the deceased, Jamsetji v flVrjT- 
6 ha», 37 Bom. 158 ; Barker v Barker, i T. R. 295 . When an executor carries on the 
business whether he does so for the purpose of winding it up or of making it over as 
a going concern to the person entitled to it, there does not appear to be any difference 
between his duties in so doing and his duties in dealing with any other part of the 
testator’s estate. The responsibility rests entirely on him subject only to his ultimate 
right to be indemnified out of the estate. 5udA»r v. £7oWTido, 45 Cal. 538 . 

" The case of an executor or administrator in this respect is very hard : For if the 
trade be beneficial the profits are applicable to the purposes of the trust and the 
executor or administrator derives no personal benefit from the success. If on the 
contrary the trade proves a losing concern the executor, on failure of assets, will be 
perspnoJIv responsible for the debts contracted in the business since the testator** 
death,” In re Oxley, ( 1914 ) xCh. 604 . 

When an executor canies on the business of bis testator, whether aathorixed 
or unaulhoriied. and Incurs debts, be will be personally liable to the creditors for 
debts contracted since the testator’s death, i.a&owckere v. Tupper, tt Moa P, C. 
198 ; Debendrn v. Jfen Chandra. 31 Cal. 253 . U an executor without any authority 
take upon himself to trade with the assets, the testator’s estate will not be liable. 
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The creditor’s only remedy will be to proceed against the executor personally and 
the executor will be personally liable without any right of indemnity, v. 

Booth, II Beav. 273. Even if the testator by his will direct his executor to carry on 
his business the executor will be personally liable for debts incurred by him in the 
business but he will be allowed to resort for his indemnity to the specific assets 
directed to be employed in the business. In re Johnson, L. R. 15 C. D. S48; 
Ex-parte Oarland,l0Ve%.\lQ',Be Kidd, 70L. T. 648. If no specific assets are 
directed to be employed in the business he shall have his indemnity out of the assets 
employed in the business at the time of the testator’s death, Jethobai v. Chotalal, 34 
Bora. 209. In carrying on the business it is incumbent on the executor to act with 
the same degree of care as a man of ordinary prudence would in his own affairs. 
Where he appoints an agent for him and it is shown that the executor was negligent 
both in the selection and supervision of the agent and the loss sustained by the 
estate can reasonably be connected with the want of such diligence, the loss must 
fall on the executor, Lakhmichand v. Jai Kuvarbai, 29 Bora. 170. Where the 
testator empowers his executors to carry on the trade in the testator’s name, the 
executors are not thereby empowered to embark upon any new enterprise so as to 
affect the rights of others derived under the will, but only to continue bis business, 
Sooleman v. Rahimtula, 6 Bom. L. R. 800. 

An odmmtstrator Is only entitled to carry on the business of the intestate for 
the purpose of realization and if he does any more than this he renders himself 
personally liable for the debts so incurred without any right of indemnity out of the 
intestate’s estate, Be Evans, 34 C. D. 597; Re IF. J, Corj/. (1903) P.62. 

The remedy of a creditor of the business for a debt incurred since the death of 
Creditor'a remedy. ‘he testator or intestate is against the executor or adminis* 
trator personallv and not against the estate of the deceased, 
Earhall v. Parhall, L. R. J Ch. 123. But the creditor whose debt has been incur- 
rcd^ince the deceased can make the executor render to him an account of the assets 
of the deceased which have been employed in the business since the death, 
Thompson V Bunn, L. R. 5 Ch. 573. If the executors have an indemnity against the 
estate, t.e., if the wii! contains an authority to continue the business, then by subro' 
gation the creditors of the e.\ecutor have the right to proceed against the estate, and 
this in preference to the creditors of the deceased himself at the date of bis death. 

( See Snell’s Principles of Equity, I5tb £dn., pp. I37-I4I ). 


PART X. 

Succession Certificates. 

370 . (I) A succession certificate (hereinafter in this 
Part referred to as a certificate) shall not be 
nMiriciion on prant granted xinder this Part with respect to any debt 

of certiBcsles under ® . »•, 

this Part. or secunty to which a right is required by section 

212 or section 213 to be established by letters of 
administration or probate : 

Provided that nothing contained in this section shall be deemed 
to prevent the grant of a certificate to any person claiming to be 
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entitled to the effects of a deceased Indian Christian, or to any part 
thereof, with respect to any debt or security, by reason that a right 
thereto can be established by letters of administration under this 
Act. 


( 2 ) For the purposes of this Part, “ security ” means — 

(а) any promissory note, debenture, stock or other 

security of the Government of India or of a Local 
Government; 

( б ) any bond, debenture, or annuity charged by Act of 

Parliament on the revenues of India; 

(c) any stock or debenture of, or share in, a company or 

^ other incorporated institution; 

(ff) any debenture or other security for money issued by, 
or on behalf of, a local authority; 

(«) any other security which the Governor General in 
Council may, by notification in the Gazette of India 
declare to be a security for the purposes of this 
Part. 

I Ctau«« ( i 1 $ec. t i 4 )cf tht Sucftstlon C*Tt(fienfe Act 711 of Tht Prottte 
ii tee. 5 of the l^etlve Chnilhn Administrytion Aet. Ctause ! ia aee, 9 {t) of the 
8 ueetaa<on OeriifieaU Act Vtl of ixs 9 \ 

COMRtENTARY. 

The Preamble to the Succession Certificate Act VII of 1889 is as follows:— 
" Whereas it is expedient to facilitate the collection of debts on succession and afford 
protection to patties paying debts to the representatives of deceased person." The 
object, therefore, in rc-cnacting this part, to be borne in mind, is that the object of 
granting of certificate IS only to facilitate the collection of debt and not enable the 
parties to litigate questions of disputed title. iVonfrisfo v. ffobodip, 8 Cal. 86S ; the 
grant of certificate does not determine any question of title or decide what property 
docs or does not belong to the estate of the deceased, ffuninrfra v. Jiuffmah. 50 
Cal. 5811 Baja of /Talahosti v. Acftijj'idu. 17 M. L.J. Jb/Jit merely enables the 
parly to whom the ceriificaic is granted locollectihe assets belonging to the deceased, 
TTflsefun Iluq i. Coirhuroontasn, loW. R. 105. 

In case where more than one person applies for certificate, a joint certificate 

T t . 4 ft ..4 may be granted to both, if their interests are identical. A'ara- 

panisami v Xappns jpii. 19 Mad. 497; though the Bombay 
High Court has held a contrary \iew, ConecAontf v. Cftfane^ind. 15 Bom. 684. 
But if the interests of the claimants arc not identical a joint certificate shall never be 
granted, nor should the Court give certificate to each claimant to enable him to 
collect the debts according to his share, bat the Judge should exerci«e his discretion 
to grant the certificate to that person who shall appear to be best entitled, J?a’n' 
JJiiirunisjt \. /kuni fr7.u4K«ini«*(T. 4 B. 1*. R. (a. e.) 149. In delerminlrg. the rig 
of the rival claimants, the Court should not enter m the detemtnation of inf ‘ 
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questions of law or of fact, but should issue a certificate to the person who has 
primi facie the clearest title to the succession and to leave the other' to establish his 
title by a regular suit, Surfogi v. Kamakshtamba, ^ Mad. 452 ; Jamnahai v. Hastu-- 
bat. II Bom. 179. Also, the Court should not inquire whether the debt is really due, 
Kashi V. Parbhu, 28 Bom. Iig It is also essential that the Court should hold some 
inquiry as to the right of the rival claimants to the certificate, Salmakund v. Kun- 
dan, 27 All. 452. In Kalidas v. Bai Mahali. i6 Bom. 712 the executors of the will 
of a Hindu, without proving the will, applied for certificate, which was opposed by the 
widow and the District Judge summarily rejected the application of the executors, 
but Ae High Court remanded the case. Therefore, on an application for certificate 
if a will is set up, the Court has jurisdiction to try the question whether or not 
there is a will, and the Court may determine an oral will, Janki v. Kalin, 31 All. 236 ; 
Achutan v. Cheriotti, 22 Mad. 9, and if the wilUs genuine and not coming under 
the provisions of the Hindu Wills Act, sec. 214 of this Act does not preclude the 
applicant from obtaining a certificate and the Court must grant the certificate, to the 
applicant, Lave v. Bax Parvali, 18 Bom. 608. 

As to the necessity for a certificate see commentary to section 214. No decree 
will he passed against a debtor of a deceased person, unless the provisions of that 
section are complied with. If the suit is dismissed for non>compIiance with the 
provisions of that section but if a certificate is produced before the Appeal Court, the 
case may be remanded, Chutlan Singh v. ifadho Singh, 19 C. W. N. 794. 

37lt The District Judge within whose jurisdiction the 
deceased ordinarily resided at the time of death, 
Court having juris- jf at that time he had no fixed place of resi- 
ficaVe." ** dence, the District Judge, within whose jurisdiction 

any part of the property of the deceased may be 
found, may grant a certificate under this Part. 

( 2^1* IS see. 5 of the Succession Certifeate Act VII of 188 ^ ). 

COMMENTARY. 

When a Succession Certificate Is to be granted.— As provided in sec. 

.. • . u ...j.. L .1,. .bound to lake 

■ ' ■ ’ • ' • ■ ‘ans, Parsis and 

■: « ■ . ■ I ■ Wills Act. a 

■ ■ * 1. 608. Subject 

. ■ ■ ' following two 

cases 

(a) If the deceased at the time of his death resided within his jurisdiction. 

, . • ' ' • ’ - .1 - , • • f • . sleeps or 

. ■ .■ % « • ■ with ownership, 

- • 

’ (61 If the deceased had no fixed place of residence, he left property within his 

• nsdicjiou. It is in respect of assets in British India that the certificate is granted, 
v. ZiniifniMu, 12 Bom. 15a For further commentary, see sec. 270 of 
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372 . (0 Application for such a certificate shall be made 
to the District Judge by a petition signed and 
^AppUcationfotcerti. verified by or on behalf of the applicant in the 
manner prescribed by the Code of Civil Procedure, 
1908, for the signing and verification of a plaint by or on behalf of a 
plaintiff, and setting forth the following particulars, namely : — 

( rt ) the time of the death of the deceased ; ■ ' 

( 6 ) the ordinary residence of the deceased at the timp of 
his death and, if such residence was not within the 
local limits of the jurisdiction of the Judge to whom 
the application is made, then the property of the 
deceased within those limits; 

( c ) the family or other near relatives of the deceased and 
their respective residences ; 

{(i) the right in which the petitioner claims; 

( e ) the absence of any impediment under section 370 or 
under any other provision of this Act or any other 
enactment, to the grant of the certificate or to the 
validity thereof if it were granted ; and 

( / ) the debts and securities in respect of which the certi* 
ficate is applied for. 

(2) If the petition contains any averment which the person 
verifying it knows or believes to be false, or does not believe to be 
true, that person shall be deemed to hare committed an offence 
under section ig8 of the Indian Penal Code. 

( T/Sij It ifc C of (ht Surcttsion Ctrhfioafe Act VI[ of t3S9 J. 

COMMENTARY. 

Who can apply for Certificate.— -Any person of sound mind and not a minor 
can apply for a certificate, provided he has an interest in the estate of the deceased. 
An executor of the will not Roverned by secs. 212. 213 of this Act can apply for 
certificate. He is not bound to take out probate, i}are v. Snf Purpafi', 18 Bom. 60S. 
As rcRards minors it has been held in several cases that a minor can apply for iT 
certificate, throuRh his Ruardian or by a next (rieod, but he must cive security, /« rt 
.irahmfer. 28 Bom. 344; Rum /Tuar V. ^jrdar Si’njli, 20 All. 352; /Tn'shnsn'i v.’ 
rentnmmT^. 36 Mad. 3t4 ; /n Mr ooods 0/ ffeimaroffi ifohata, 21 Cal. 911, See 
contra, Culahchnnd v. .tfoti, 25 Rota. 525 * 

Contents of the Petition.— This section is similar to sec. 2;6 as regards the 
contents of the petition for probate or letters of admiaistratioa. TTie petitioner must 
Rise the following particulars;— 

(a) Dale of the death of the deceased. 

-17 
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(6) Place of residence of the deceased or if the residence is not within the 
jurisdiction, the property of the deceased within the jurisdiction of 
the District Judge. 

(e) Next-of-kin of the deceased. 

(d) The right of the petitioner. 

(e) The absence of any impediment under sec. 370 of this Act. 

(/) The debt or security in respect of which the certificate is applied for. 

373. (I) If the District Judge is satisfied that there is 
ground /or entertaining the application, he shall hx 
°” *^^*** ^ hearing thereof and cause notice of 

theapplication and of the day fixed for the hearing — 

( fl ) to be ser\’ed on any person to whom, in the opinion 
of the Judge, special notice of the application 
should be given, and 

( 6 ) to be posted on some conspicuous part of the court- 
house and published in such other manner, if any, 
as the Judge, subject to any rules made by the 
High Court in this behalf, thinks fit, 

and upon the day fixed, or as soon thereafter as may be practi- 
cable, shall proceed to decide in a summary manner the right to the 
certificate. 

( 2 ) When the Judge decides the right tliereto to belong to 
the applicant, the Judge shall make an order for the grant of the 
certificate to him. 

(3) If the Judge cannot decide the right to the certificate 
without determining questions of law or fact which seem to him to 
be too intricate and difficult for determination in a summary proceed- 
ing, he may nevertheless grant a certificate to the applicant if he 
appears to be the person having prima facie the best title thereto. 

( 4 ) When there arc more applicants than one for a certi- 
ficate, and it appears to the Judge that more than one of such appli- 
cants are interested in the estate of the deceased, the Judge may, in 
deciding to whom the certmcate is to be granted, have regard to the 
e.xtent of interest and the fitness in other respects of the applicants. 

{ Thit 13 Btc. 7 of the Succesmon Certificate Art VII 0 / ISb'i aith the nUcration of 
the eipresston " District Court ” into '* District Judge " ) 

COMMENTARY. 

Procedure. — This section lays down the procedure to be followed on the peti- 
tion being Cled.’fsec sec. 283). 
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Ofl an application being filed there must be held an inquiry by the District 
Judge before the certificate is granted as to the right of the applicant to the certi- 
ficate. The inquiry is to be a summary one, and when a judge has legal evidence 
before him on which he has come to a proper conclusion, his order will be final and 
his proceedings cannot be set aside because they do not seem to have been of a 
protracted nature, ifujiat Jigri Begum v. Sged Alt, 5 C. W. N. 494 ; Balmakund 
V, A'undan, 2 A. L. J. 144 ; Baaonta v. parbati, 31 Cal. 133 ; Dharmaya v. Sayana, 
21 Bom. 53 ; Rurri Krishna v. Baf Bhadra, 23 Cal. 43I. All that the Court has to 1 
ascertain and decide is the right of the applicant to the certificate apart from any 1 
question as to the existence or non-existence of the debt, K'osM v. Portthu, 2S Bom. 
119. An application for a certificate by a daughter was opposed by anephew of the 
deceased on the ground that the deceased was a member of the joint family. The 
District Judge granted the certificate to the daughter without going into the question 
of jointness. It was held on appeal that it was the duty of the District Judge to go 
into the question of Jointness and be should not have granted the certificate to the 
daughter without going into that question. Basunfa v. Parboti. 31 Cai. 133. If 
on an application for a certificate by an heir of the deceased a will is set up or an 
adoption is set up what the Judge has to determine is the right of the applicant to 
the certificate without wailing to decide the issue raised as to the genuineness of the 
will or the validity of the adoption, Cufobchand v. Moti. 25 Bom. 

KqHu, Jt All. 236, See on tbis subject sec. 370. What the applicant is required 
to show is his title to the certificate and if apri'ma facie case is made out the 
Court Is bound to issue the certificate to the applicant. Sivamma v. Subhamma, 1? 
Mad, 477. If two persons claim the certificate adversely to each other a joint 
certificate may be granted, yarayana Sami v. A'uppu Sami, 19 Mad. 497. The 
Bombay High Court, however, has held that a joint certificate cannot be granted. 
Jlronac/iand v. CTriamcfiand, 15 Bom. 584. It is not competent to the Court to grant 
a separate certificate to different persons for partial collection of debts, Shitab Dei 
V. Debi Prasad, 16 AH. 2r. See further on ibis subject as to whether a certificate 
can be granted for part of a debt at p. 239. 

The decision of the District Judge under this section on summary inquiry docs 
not in any way bar the right of the parties not does it establish the right of the 
party to the debt to collect which the certificate is granted. See set# 387. &e 
Jigri v. Syed Ali, 5 C. W. N. 494. 


374*. When the District judge grants a certificate, he shall 
„ . . . therein speeWy the debts and securities set forth in 

" ' the application for the certificate, and may thereby 

empower the person to whom the certificate is granted — 

( rt ) to receive interest or dividends on, or 
( A ) to negotiate or transfer, or 

( I ) both to receive interest or dividends on, and to nego- 
tiate or transfer, 


the securities or any of them. 

t Tkn i» »ri ^ if Itrf ,lcJ t*lf cf l*f> v-ilt iVt 

lAf < Tj-rt •* 1 ‘ •‘rii.l CV.rf *■ ’ ). 
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COAIMENTARY. 

The grant of certificate only entitles the applicant to recover the debt therein 
specified with interest or to negotiate or transfer the securities therein specified. See 
Jai Dei v. Banwari Lai, 35 All. 249. 

375 . (I) The District Judge shall in any case in which he 
proposes to proceed under sub-section ( 3 ) or sub- 
Requisition of Becu- section ( 4 ) of section 373 , and may, in any other 
certificste. case, require, as a condition precedent to the grant- 

ing of a certificate, that the person to whom he 
proposes to make the grant shall give to the Judge a bond with one 
or more surety or sureties, or other sufficient security, for rendering 
an account of debts and securities received by him and for indemnity 
of persons who may be entitled to the whole or any part of those 
debts and securities. 

( 2 ) The Judge may, on application made by petition and on 
Cause shown to his satisfaction, and upon such terms as to security, 
or providing that the money received be paid into Court, or other- 
wise, as he thinks fit, assign the bond or other securities to some 
proper person, and that person shall thereupon be entitled to sue 
thereon in his own name as if it had been originally given to him 
instead of to the Judge of the Court, and to recover, as trustee for 
all persons interested, such amount as may be recoverable there- 
under. 

( This IS sec. 0 0/ the Succession Certificate Act VII of ISSO icilh the alteration of 
the expression “District Court" into'* District Judge " ). 

COMMENTARY. 

Administration Bond.— As in the case of grant of letters of administration 
so in the case of a grant of certificate the bond is necessary and it must be taken in 
the following cases 

(а) If the District Judge cannot decide the right to the certificate without 

determining questions of law or fact which seem to him to be too 
intricate, or 

(б) If there are more than one applicants and the grant is made to one 

• under clause 4 of sec. 373. 

This section leaves no discretion to the Court to dispense with the bond, Baj'ain 
v.Ddalapalle, Ti M. L. T. 384 ; *7ai v, .Banamrf, 35 All. 249 In an order requiring 
security to be furnished the amount of the security and the time within which the 
same should be furnished must be mentioned. Oulnji v. Jugedeo, 28 All. 477. 

376» ( 1 ) A District Judge may, on the application of the 
holder of a certificate under this Part, extend the 
certificate to any debt or security not originally 
specified therein, and every such extension shall 
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have the same effect as if the debt or security to which the certificate 
is extended had been originally specified therein. 

( 2 ) Upon the extension of a certificate, powers with respect 
to the receiving of interest or dividends on, or the negotiation or 
transfer of, any security to which the certificate has been extended 
may be conferred, and a bond or further bond or other security for 
the purposes mentioned in section 375 may be required, in the same 
manner as upon the original grant of a certificate. 

( This is sec. 10 of ffcc Succession Certificate Act VII of 1880 wil/t the alteration of 
the expression District Court “ into ** Z)ta(ric( Judge ’’ ). 

COMMENTARY. 

The extension of a certificate under (his section to additional debt is not the 
grant of a certificate so as to give a right of appeal under sec. 384, Venkateswarulu v. 
Brohmoravuiu, 2$ Mad. 634. An order refusing an application to extend the certi- 
ficate to any debt not specified is appealable, Radha v Copal, 27 C, W. N. 947. 

377. Certificates shall be granted and exten- 
joms of certifiesie sions of certificates shall be made, as nearly as 
Ste.* ‘ * circumstances admit, in the forms set forth in 

Schedule VIII. 

( This IS sec. It of the Succession Certificate Act VII of 18S0 ) 

37S» Where a District Judge has not conferred on the 
holder of a certificate any power with respect to a 
Amendment of c«U- security Specified in the certificate, or has only 
powers aatoaecurhies empowered him to receive interest or dividends on, 
or to negotiate or transfer, the security, the Judge 
may, on application made by petition and on cause shown to his 
satisfaction, amend the certificate by conferring any of the powers 
mentioned in section 374 or by substituting any one for any other of 
those powers. 

( This t) tec. 1! of (Ac Succession C<r(>Jtc<i(e Act VII of iss'j iritA the alteration of 
the expression '* Di'ifrict Court " Into ** i)»»trict Judge"). 


37 ^. (i) Every application for a certificate or for the 
extension of a certificate shall be accompanied by 
a deposit of a sum equal to the fee payable under 
the Court-fees Act, 1870 , in respect of the certi- 
ficate or extension applied for. 


CouTt-f*c9 OQ crrtl- 
EC4t«. 


(3) If the application is allowed, the sum deposited by the 
applicant shall be expended, under the direction of the Judge, in the 
purchase of the stamp to be used for denoting the fee payable 
aforesaid. 



^74 


fHE INDIAN SUCCESSION ACT. 


[S. 379-382 


(3) Any sum received under sub-section ( l ) and not expen- 
ded under sub-section (2) shall be refunded to the person who 
deposited it. 

t This iS sec, li of the Succession Certificate Act VII of 1880 ). 


COMMENTARY. 

Refund of Deposit. — If the appHcatloo is granted the sum deposited cannot 
be refunded; but if no order for grant is made, a refund may be made, Sankara v. 
Nainar, 21 Mad. 241. 

Local extent of ceiti- 380 . A certificate under this Part shall 
ficate. have effect throughout the whole of British India. 

( This IS sec, tS of the Successtoit Certificate Act VII of 1880 )■ 

38I1 Subject to the provisions of this Part, the certificate 
ffi ♦ District Judge shall, with respect to the 

ec 0 cer i ca e Securities specified therein, be conclusive 

as against the persons owing such debts or liable on such securities, 
and shall, notwithstanding any contravention of section 370, or other 
defect, afford full indemnity 10 all such persons as regards all pay- 
ments made, or dealings had, in good faith in respect of such debts 
or securities to or with the person to whom the certificate was 
granted. 

( This I* sec, JO of the Suceession Certificate Act VII of 188 'J J. 


COMMENTARY. 

Hffect of Certificnte.—The certificate is conclusive of the representative title 
of the holder thereof as against the debtors, Wasselum Huq v. Coiohuroonissa, 10 
W. R. log ; Azmal Alt v. Silla Bux, 9 A. L. J. 766 ; Rvpan Bibi v, Bkagelu Lai, 
36 All. 42J, and it affords a full indemnity to all persons paying the debt and who are 
liable on the securities specified in the certificate, Ex-paria i?a« T^orsinpa. 2 M. H. 
C. R. 164: it affords full indemnity to Banks under the Presidency Banks Act, 
Ranjitsinghji v. The Bank of Bombay. 45 Boro. 138. A suit for a declaration that 
the holder of the certificate is not the legal representative of the deceased will not 
lie, Oauri v Qayadin, 4 All. 355- 

The right conferred on the holder of the «ttificate is personal to the grantee 
and cannot be assigned, Allah Dad v. Sant Ram, 35 All. 74. 

. 382 i Where a certificate in the form, as nearly ns circum* 

Effect of certificate Stances admit, of Schedule VIII has been granted 
fjranted or extended to a resident Within a Foreign State by the British 
^ 7 . representative accredited to the State, or where a 

certificate so granted has been extended m such 
form by sucli representative, the certificate shall, when stamped in 
accordance, witti llic provisions of the Court-fees Act, 1S70, with 
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respect to certificates under this Part, have the same effect in British 
India as a certificate granted or extended under this Part. 

* { Tiit i$ tec. I? of t\e Suecetac’t Ccrtifc^te Act IV/ 0/ ts^ 

COM.MENTARY. 

Grant by British Representatives.— A certificate granted by the Political 
Agent of a Native State must be Ttcognised by the Civil Courts in British India. A 
District Judge cannot treat the certificate as iaraltd. because of iireguiarity in proce> 
dure in the grant by the Political Agent. These irregularities may be a reason for the 
Political Agent to cancel the grant, but they do not enable the District Court to treat 
it as a nnUity, AnnapamaJai v. Datshmn, 19 Bom. 145 » Anrjunni v. AWjilno, 16 
Mad- 405. A grant of probate by a Native State and a production of a certified 
copy thereof certified by the Political Agent is not sufficient, J/anjsmj; v. 

ITttnfii, ly All. 14, 

„ 383 . A cenificate granted under this Pan 

revoked for anv of the following c.auseft, 
namely — 

(< 7 ) that the proceedings to obtain the certificate were 
defective in substance; 

(i) that the certificate was obtained fraudulently by the 
making of a false suggestion, or by the concealment 
from the Court of something material to the case; 

(c) that the certificate was obtained by means of an 
untrue allegation of a fact essential in point of law 
to justify the grant thereof, though such allegation 
was made in ignorance or inadvertently; 

(r/) that the certificate has become useless and inopera- 
tive through circumstances; 

(e) that a decree or order made by a competent Court in 
a suit or other proceeding with respect to effects 
comprising debts or securities specified in the 
certificate renders it proper that the certific.ate 
should be revoked, 

I Thit It tee It rf 5iifrr<»n>ii CerUfecte Art 1'// p/ ). 
COMMENTARY, 

Revocation of ccrlilicate.— The cmws enumcratfd in this section for revo- 
cation of the certificate are simitar to the causes enumerated in section far 
revocation of grant of probate or letters of administration and for detailed commen* 
tarj', see p. 284. U a certificate is granted by a District Judge under a mistale of 
fact, it may be revote<l, Jlfnncfcirnri %. ATnlidia, 19 Rotn. 821. No suit will He to set 
a%ide the certificate on the gmund that thecertificate was obtained by the u*e 
fal«e etidence, /?«/prn v. Dhn>fe1u T^l, 36 All. 423. 
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( 1 ) Subject to the other provisions of this Part, an 
appeal shall lie to the High Court from an order 
of a District Judge granting, refusing or revoking 
a certificate under this Part, and the High Court may, if it thinks fit, 
by its order on the appeal, declare the person to whom the certificate 
should be granted and direct the District Judge, on application being 
made therefor, to grant it accordingly, in supersession of the certi- 
ficate, if any, already granted. 

(2) An appeal under sub-section (i) must be preferred 
within the time allowed for an appeal under the Code of Civil Pro- 
cedure, 1908. 

(3) Subject to the provisions of sub-section ( i ) and to the 
provisions as to reference to and revision by the High Court and as 
to review of judgment of the Code of Civil Procedure, 1908, as 
applied by section 141 of that Code, an order of a District Judge 
under this Part shall be final. 

( IS ttc. IS of the Succession Certificate Act VII of 1889 ) 

COMMENTARY. 

Appeal.— An appeal shall lie to (he High Court from an order of the District 
Judge granting, refusing or revoking a certificate. As to whether an appeal will lie 
from an order granting certificate conditional on security being given under sec. 
the decisions are conflicting. In the following cases it was held that an order made 
under sec. 37 S, granting certificate conditional on the applicant giving security is 
riot appealable, /n re Srimoti, 3 All. 304 j ^Aoja'cnni V. Mannx Lai, 13 All. 214; 
Nannhu v. Gulabo. 26 All. 173 ; Bat Devkore v. Lalchand, ig Bom. 790 ; Bamma 
Beddiv. Papi Beddi.igJ^lad. igg; Rajamma V. Bamakrishnayya, 29 Mad. I2I ; 
Badha v. 5 rinda 6 or», 25 Cal. 320. 

/n Anya v- TAanpamma/, 20 Mad. 442, it was held that an appeal would lie. 
The Bombay High Court in Bai Handkore v, Sha itfaganlal, 36 Bom. 272, has held 
that an order granting a certificate accompanied by 'a condition that security should 
be furnished is appealable ; but an order directing that a certificate should not be 
granted unless security is furnished is not appealable. In the case of Bindo v. 
.ffad/ie X-nl, 42 All. 512, a certificate was granted ex-7>arle to the widow of the 
deceased ; subsequently the brother of the deceased appealed and contended that no 
notice was given to him of the widow's application and he preferred an appeal from 
the order granting the certificate. It was contended on behalf of the widow that no 
appeal lay and that the appellant should first apply for revocation of the grant. It 
was held that it was not necessary to file an application for revocation and that the 
appeal was proper. 

No appeal lies against an order as to security on the ground that the security 
is inadequate, Lucas v. Lucas, 20 Cal. 245 ; see also, A/onmohinee v. A'hetlee, i Cal. 
127. 


384 . 

Appeal. 



S. 385-386] 


THH INDIAN SUCCESSION ACT. 


377 


An appeal lies from an order refusiog to grant a certificate of heirship under 
Reg. Vni of 1827, Ranguhai v. Abaji, 19 Bom. 399 ; Javermal v. The Nazir of the 
District Coitrt of Poona, 18 Bom. 748. 

Second Appeal.— There is no scope for second appeal under this section, 

Rao v, Poloniandi, 17 Mad. 167. 

385 . Save as provided by this Act, a certificate granted 

thereunder in respect of any of the effects of a 
of promw certificate! deceased person shall be invalid if there has been 
probate or letters of ^ previous grant of such a certificate or of probate 
a min stra ion. letters of*administration in respect of the estate 

of the deceased person and if such previous grant is in force. 

( TIitztz sec SO nf the Sucteaston Certi/lcale Act VII of tW ). 

COMMENTARY. 

Invalidity of the Certificate.— A certificate granted under this part is 
invalid in the following cases:— 

to) If a certificate in respect of the same debt has already been previously 
granted. 

(6) If a probate has been previously granted and is in force. 

(c) If letters of administration have been previously granted and are in 
force. 

A certificate cannot be granted of a part of the debt, Shamzh'un-Nisea v,WaJtd 
Ati, (1890) A. W. N. 9f (see p. 239 )* As to the effect of payments made 
under a certificate which is invalid, they would, it is submitted, stand on the same 
footing as payments made under a void grant of probate or letters (see p. 3t2 
supra) see also sec. 386, which validates payment in ignorance under an invalid or 
superseded certificate. 

386 . Where a certificate under this Part has been superse- 
, ded or is invalid by reason of the certificate havinc 

Validstfon of certatn , t j .• o . ^ 

paymenumadein^ood been revoked Under scction 383, or by reason of 
faith to holder of In- the grant of a Certificate to a person named in an 

vtlid certificate. 11. j j 1 r 

appellate order under section 384, or by reason of 
a certificate having been previously granted, or for any other cause, 
all payments made, or dealings had, as regards debts and securities 
specified in the superseded or in\’alid certificate, to or with the Iiolder 
of that certificate, in ignorance of its supersession or in\*alldity, shall 
be held good against claims under any other certificate. 

( TAn fi tfc. s: of tht Burettaion Ctrtiftatt Act VII of 1839 ). 

CO.MMENTARY. 

Thii «ection i» similar to sec. 215 (Proviso). If a certificate is revoked under 
see. 3<i3 or on apprai under see. 384 or by reason of a certificate already granted or 

■iS 
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for any other cause the payments made to llie holder will discharge the debtor, 
provided he has no notice of the invalidity or supersession of the certificate and acts 
in good faith. 

387 . No decision under this Part upon any question of 
. right between any parties shall be held to bar the 
underthisAct,andiia- trial of the Same qucstion in any suit or in any 
bmtyofhoiderofcerti- other proceeding between the same parties, and 
cate t ereun or. nothing in this Part shall be construed to affect the 
liability of any person who may receiv’e the whole or any part of any 
debt or security, or any interest or dividend on any security, to 
account therefor to the person lawfully entitled thereto. 

* ( Thta M see. SS of the Succession Certificate Act VII of 18S9 ). 

COMMENTARY. 

As seen in sec. 373, the inquiry is summary. Therefore an aggrieved party has 
his remedy in a civil action to establish his right under, this section. 

388 . (1) The Local Government may, 
by notification in the local official Gazette, invest 
any Court inferior In grade to a District Judge with 
power to exercise the functions of a District Judge 
under this Part. 

( 2 ) Any inferior Court so invested shall, within the local 
limits of its jurisdiction, have concurrent jurisdiction with the Dis- 
trict Judge in the exercise of all the powers conferred by this Part 
upon the District Judge, and the provisions of this Part relating to 
the District Judge shall apply to such an inferior Court as if it were 
a District Judge : 

Provided that an appeal from any such order of an inferior 
Court as is mentioned in sub-section ( 1 ) of section 384 shall lie to 
the District Judge and not to the High Court, and that the District 
Judge may if he thinks fit, by his order on the appeal, make any 
such declaration and direction as that sub-section authorises the High 
Court to make by its order on an appeal from an order of a District 
Judge. 

(3) An order of a District Judge on an appeal from an order 
of an inferior Court under the last foregoing sub-section shall, 
subject to the provisions as to reference to and revision by the 
High Court and as to renew of judgment of the Code of Civil Proce- 
dure, 190S, as applied by section 141 of that Code, be final. 

(4) The District Judge may withdraw any proceedings under 
this Part from an inferior Court and may citlier himself dispose of 


InTBstitiire of inferior 
Courts with juri«dic- 
ti'in of District Court 
for purposes of this 
Art 
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them or transfer them to another such Court established within the 
local limits of the jurisdiction of the District Judge and having 
authority to dispose of the proceedings. 

(5) A notification under sub-section (i) may specify any 
inferior Court specially or any class of such Courts in any local 
area. 

( 6 ) Any Civil Court which for any of the purposes of any 
enactment is subordinate to, or subject to the control of, a District 
Judge shall for the purposes of this section be deemed to be a Court 
inferior in grade to a District Judge. 

( TAis IS aec. S6 of the Sueeesston CerUjicate Act VII of ISS3 ). 


COMMENTARY. 

This section confers on the District Court the same appellate jurisdiction over 
an order of an inferior Court as is conferred on the High Court under sec. 384 over 
the order of a District Court. There is no provision for second appeal, Stihha Rao 
V. Palaniandt, 17 Mad. 167. 

As to the powers conferred on the Subordinate Judge, he has all the powers of 
the District Judge; he has jurisdiction to hear and determine an application under 
section 2 of Regulation VIII of (827, Pitamhar v. Uhwar, 17 Bom. 230. If a certU 
fieate is granted by the Subordinate Judge its revocation must be made before him 
and not to the District Judge, Sukhta v. Secretary of State, 19 C. W. N. 554. 


3S0t (0 When a* certificate under this Part has been 
superseded or is invalid from any of the causes 
Surrenderofeuper- mentioned in section 386, the holder thereof shall, 
ficatos. on the requisition of the Court which granted it, 

deliver it up to that Court. 

(2) If he wilfully and without reasonable cause omits so to 
deliver it up, he shall be punishable with fine which may e.xlend 
to one thousand rupees, or with imprisonment for a term which may 
e.xtend to three months, or with both. 

( rAi5 IB ICC. ST pf the Svecesfion Certificate Act VII of JSS9 ) 


30Oi Notwithstanding anything in Bombay Regulation 
„ , . . . No. VIII of 1827, the pronsions ol section 370. 

rrovlBiona with FfB- . . r \ * , .r'»' 

roctiocfrtificat^uD. sub-scction (3), section 372, sub-section ( 1 ), 

Sionmui’is’j:'"'*’ 375, 37^ 377,378, 

379, 381, 383, 3b4, 387, 355 and 3S9 with respect 
to certificates under this Part and applications therefor, and of 
section 317 with respect to the e.xhibitton of inventories and accounts 
by executors and administrators, shall, so far as they can be ma 
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applicable, apply, respective!}*, to certificates granted under that 
Regulation, and applications made for certificates thereunder, after 
the 1st day of May, 1SS9, andto the exhibition of inventories and 
accounts by the holders of such certificates so granted. 

( This is ste, .’5 of the Succession Certificate Act VII of tSso ). 


PART XI. 

Miscellaneous. 

391m Nothing in Part VIII, Part IX or 
* Part X shall— 

(/) t*alidate any testamenlaiy* disposition which would 
otherwise have been in\*alid; 

(*V) invalidate any such disposition which would other- 
wise have been valid; 

(iVi) deprive any person of any right of maintenance to 
which he would otheiavise have been entitled; or 

(tv) affect the Administrator General’s Act, 1913. 

( TTits is see, ttS cf the PnAoteand Adninistrotion Act T tif ISSI). 

392t The enactments mentioned in Schedule IX are hereby 
^ repealed to the extent specified in the third column 

thereof. 
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SCHHDULe il. 

PART I, 

( See section 55 ), 

(1) Brolhers and sisters, and the children or lineal descendants of such of 
them as shall have predeceased the Intestate. 

(2) Grandfather and grandmother. 

(3) Grandfather's sons and daughters; and the lineal descendants of such of 
them as have predeceased the intestate. 

U) Great*grandfather and great-grandmother. 

(5) Great-grandfather's sons and daughters and the lineal descendants of such 
of them as have predeceased the intestate. 


PART II. 

( See section 66 ), 


(I) Father and mother. 

(3) Brothers and sisters and Che lineal descendants of such of them as have 
predeceased the intestate. 

(3) Patetnal grandfather and paternal grandmother. 

(4) Children of the paternal grandfather, and the lineal descendants of such 
of them as have predeceased the intestate. 

(5) Paternal grandfather's father and mother. 

(6) Paternal grandfather’s father’s children and the lineal descendants of such 
of them as have predeceased the intestate. 

(7) Brothers and sisters by the mother’s side and the lineal descendants of 
such of them at have predeceased the intestate. 

(8) Maternal grandfather and maternal grandmother. 

(9) Children of the maternal grandfather, and the lineal descendants of such 
of them as hare predeceased the intestate. 

<10) Son's widow, if she has not re-married at or before the death of the 
intestate. 

(ri) Brother’s widow, if she has not re-married at or before the death of 
the intestate. 

(12) Paternal grandfather's, son’s widow, if she has not rc-marricd at or before 
the death of the intestate. 
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(13) Maternal grandfather’s son’s widow, if she has not re*married at or before 
the death of the intestate. 

(14) Widowers of the intestate’s deceased dai^;hters if they have not re- 
married at or before the death of the intestate. 

(15) Maternal grandfather’s father and mother. 

(16) Children of the maternal grandfather’s father, and the lineal descendants 
of such of them as have predeceased the intestate. 

(17) Paternal grandmother’s father and mother, 

( 18) Children of the paternal grandmother’s father, and the lineal descendants 
of such of them as have predeceased the intestate. 


SCHEDULE 111 . 

( See aection 57 ). 

Provisions of Part VI appucable to certain Wilis and Codicils 

DESCRIBED IN SECTION 57 . 

Sections 59 . 6t. dt, 63, 64, 68. 70. 7 L 73 . 74 . 75 . 76. 77 . 78. 79 . 80. 8r, 82, 83, 84, 
85. 86, 87, 88. 89. 90. 95 . 96, 98. tot. 102. 103. tO|. 105. 106. 107, loS. 109. HO, III. II2, 
II3, 114. 115. H6. 119. t20, 121. !22. 123, 124. t25. 126, I27. 128, 129. *30. I3I, 132, 133, 
X34. 13s. 136. * 37 . U8. *39. UO. 141. 142. 143. t44. 145. 146. 147. 148. 149. *50. 15 M 52 , 
153, 154. * 55 . *56. * 57 . *58, tS9. 160. 16t, 162, 163. l6t. 165, 166, 167, !6S, 169. 170, 171, 
172. * 73 . *74. * 75 . *76, * 77 . *78. * 79 . *80. *8*. *82. 183. 184. *85, lS6. 187. *88, 189, and 
190. 

HestricUona and modificationa in application of forepoin^ sections. 

1. Nothing therein contained shall authorise a testator to bequeath pro- 
perty which he could not have alienated inter vivos, or to deprive any persons of 
any right of maintenance of which, but for the application of these sections, he could 
not deprive them by w’ill. 

2. Nothing therein contained shall authorise any Hindu, Buddhist, Sikh or 
jaina, to create in property any interest which he could not have created before the 
first day of September, 1870, 

3. Nothing therein contained shall affect any law of adoption or Intestate 
succession. 

4. In applying section 70 the words ’’than by marriage or" shall be omitted. 

5. In applying any of the following sections, namely, sections serenty-five, 
seventy-six. one hundred and five, one hundred and nine, one hundred and eleven, 
one hundred and twelve, one hundred and thirteen, one hundred and fourteen, one 
hundred and fifteen, and one hundred and sixteen to such wills and codicils the 
words “ son." *’ sons," " child," and "children" shall be deemed to Include an adopted 
child; and the word "grand-children" shall be deemed to include the children, 
whether adopted or natural-born, of a child whether adopted or natural-born; and 
expression " daughter-in-law " shall be deemed to include the wife of an adopt 
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[Sch. VI 


SCHEDULE IV. 
r See section S74 ( 5 ). ] 

Form or CERXincATE. 

I, A. B., Registrar ( or as the case may be ) of the High Court of judi- 
cature at ( or as the case may be ) hereby certify 

that on the day of , the High 

Court of Judicature at ( or as the case may be) 

granted probate of the will ( or letters of administration of the estate ) of 
C. D., late of , deceased, to E. F. of 

and G. H. of , and that such probate ( or letters ) has ( or have ) 

cfTect over all the property of the deceased throughout the whole of British India. 


SCHEDULE V. 

[ See section £S4 ( ^ 1 
Form of caveat. 

Let nothing be done in the matter of the estate of A. B., late of 
deceased, who died on the day of at 

without notice to C. D. of 


SCHEDULE VI. 

( See section SSff ). 

Form of Probate. 

I, , Judge of the District of ( or Delegate 

appointed for granting probate or letters of administration in ( here insert 
the iimits of the Delegate's Jurisdiction ) 1, hereby make known that on the 
day of in the year , 

the last will of » I^te of , a copy whereof 

is hereunto annexed, was proved and registered before me, and that admi- 
nistration of the property and credits of the said deceased, and in any way 
concerning his will was granted to , the executor in the said 

will named, he having undertaken to administer the same, and to make a full and 
true Inventory of the said property and credits and exhibit the same in this Court 
within six months from the date of this grant or within such further time as the 
Court may, from time to lime, appoint, and also to render to this Court a true 
account of the said property and credits within one year from the same date, or 
within such further time as the Court may, from time to lime, appoint. 
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SCHEDULE VII. 

( See section SOO ). 

Form of Letters of Administration. 

I, , Judge of the District of [ or 

Delegate appointed for granting probate or letters of administration in {here insert 
the iimtta of the Delegate's Jurtadtcfion ) I, hereby make known that on the 
day of letters of administration (with or without the 

will annexed, as the case may be), of the property and credits of , 

late of , deceased, were granted to , the father 

(or as the case may be) of the deceased, he having undertaken to administer the 
same and to make a full and true inventory of the said property and credits and 
exhibit the same in this Court within six months from the date of this grant or 
within such further time as the Court may, from time to time, appoint, and also to 
render to this Court a true account of the said property and credits within one ‘year 
from the same date, or within such further time as the Court may, from time to 
time, appoint. 


SCHEDULE VIII. 

( See section S77 ). 

Forms or Certificate and Extended Certificate. 
In the Court of 

To A. B. 


Whereas you applied on the day of for a certi- 

ficate under Part X of the Indian Succession Act, 1925, in respect of the following 
debts and securities, namely : — 


Debts. 

Serial 
number. I 

i 

1 

Name of 
debtor. 

Amount of debt, | 

1 inclodiDg 

internet, on 
dato of application 
for 

certificate. 

Description and 
date of Initru- 
ment, if any, 
by which the 
debt it 
eecured. 

1 

1 
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1 

1 DESCRIPTION. 


SerisI 

num- 

ber. 

1 Distin- 

guishing 1 
number 
' or letter 
of 

eecurit?. 

Name, 
title or 
dess of 
security. 

1 

Amount 
or par 
value of 
security. 

Market-value of 

1 security on date 

of application 
for certificate. 

1 







This certificate is accordingly granted to you and empowers you to collect 
those debts [and I [to receive] [interest] [dividends] [on] [to negotiate] 
[to transfer] I Uiosa securities). 


Dated this 

In the Court of 


day of 


District Judge. 


On the application of A. B. made to tne on the day of 

I hereby extend this certificate to the following debts and securities, namely 


Debts. 


1 

i 

^ Amoaat ot debt. , 




1 including 1 


Serial 

Name of 



number. 

1 debtor. 

, date of appli- i 




\ cation tor I 



1 

1 extension. 

1 1 

secured. 

1 

i 



Becurities. 


1 

Description. 


Serial 

num- 

ber. 

Dlstin- 
guisbing 
number 
or letter 
of 

eecurity. 

1 

Name, i 

title or 1 

class of 
eecurity. 

Amount 
or par 
value of 1 
eecurity. 

Market-value of 
eecurity on date 
of application 
for extension. 







This extension empowers A, B. to collect those debts [and] [to receive] 
I interest) Idicidends] Ion) I fo negotiate] I to transfer] Itftose secu- 
rities J. 


Dated this 


day of 


Dislriel Judge. 
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. SCHEDULE IX. 

( See section SOS ). 

Enactments Repealed. 


Number 

and 

Year. 

Short titlo. 

Extent of repeal. 

XLK of 1841 

The Sttccession ( Pro- 
perty Protection) Act, 
1841. 

So much as has sot already bees 
repealed. 

X of 1865 

The Indian Succesalon 
Act. 1865. 

60 much as has not already been 
repealed. 

XXI of 1865 

The Parst Intestate 8 ac* ' 
cession Act, 186$. 

The svhole Act. 

XXI of 1870 

The Hindu \VilU Act, 
1870. 1 

So much as has not atresdy been 
repealed. 

m of 1874 

The Ifarried Woman’s ' 
Proc^rty Act, 1874. 

The last paragraph of section 2. 

V of 1881 

The Probate and Ad* 
ministration Act. 1881. 

So much as has not slfcady been 

1 repealed. 

VI of 1881 

1 The District Delegates 
Act. 1881. 

The whole Act. 

VI of 1880 

The Piobalo end Ad- 
ministration Act, J889. 

So much Bt has not already been 
repealed 

VII of 1880 

The Succession Certl- 1 
ficate Act, 1889. ' 

1 So much as is unrepeaied, except 
eectioa 13. 

11 of 1800 

The Probate and Ad- | 
ministration Act, 1890. 

So much as has not already been 
repealed. 

VII of lOOl 

TheXatWeCbrlsUan Ad- { 
ministration of Catates 
Act, 1901. 

Bo TSQch as has not already been 
repealed. 

Vm of 1003 

The Probate and Ad* 
isioistralion Act, 1903. 

So much at has not already been 
repealed. 

Will of 1019 

The nepf aitnir and Ames- 

Bo much of tkhedole 1 as refers 


ding Act. 1919, 

to Act X of 186$ or to Act V of 
18S1. 

WXMU of 19:0 

The Drr^ucion Act, 19*0. 

So much of Schedule I as refers 
to Act X of 1^55 Of to Act V of 
IMl. 


L. GRAHAM. 

Spc 7 . to t^e Ooi t. of Iniii 
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APPENDIX I. 


ON PROBATE DUTY. 

I. Probate Duty in case of Probate and Letters of Administration. 
Clauses $, and 3 of Art. ii of the Court Fees Act VII of 1870 are 

REPEALED AND THE FOLLOWING SUBSTITUTED BY ACT VII OF I9IO. 


II. Probate of a 
will or letters of ad- 
ministration with or 
without wnijanne-Yed. 


'When the amount Two per centum 
or value of the pro- on such amo- 

perty in respect of imt or value, 

which tlie grant of 
probate or letters is 
made e.xceeds one 
thousand rupees, but 
does not exceed ten 
thousand rupees. 

When suchamount Twoandone-half 
or ^'aIue exceeds ten per centum on 

thousand nipees, but such amount 

does not exceed fifty or \*aluc. 

thousand rupees. 

When suchamount Threepercentiim 
or ^•alue exceeds fifty on such arho- 

thousand rupees: imtor\’alue. 


[ADD FOR BENOAL]. 

When the amount Two per centum 
or \*alue of the on such amo- 

property in respect of iint or value, 

which the grant of 

probate or letters is 

made exceeds two 
thousand nipccs, but 
does not exceed ten 
thousand rupees, 

and 

When suchamount Three per ccii- 
or value exceeds ten turn on such 
thousand rupees, but amount or 

docs not exceed fifty value, 

thousand nipecs, for 
the portion of such 
amount or value 


tHE INDIAN SUCCESSlOt^ ACT. 


389 


I which is in excess of 
ten thousand rupees, 

and 

Whensuch amount Four per centum 
or value exceeds fifty on such amo- 
thousand rupees, but unt or value, 
does not exceed a 
lakh of rupees for the 
portion of such 

II. Probate, etc. amount or value 

(could). ' which is in excess of 

fifty thousand rupees, 

and 

Whensuch amount Five per centum 
or value exceeds a on such amo- 
lakh of rupees for the unt or value, 
portion of such 
amount or value 

which IS in excess of 
a lakh of rupees. 

Provided that, when, after the grant of a certificate under the 
Succession Certificate Act, 1889, or under the Regulation of the 
Bombay Code, No. VIII of 1827, in respect of any property included 
in an estate, a grant of probate or letters of administration is made in 
respect. of the same estate, the foe payable in respect of the latter 
grant shall be reduced by the amount of fee paid in respect of the 
former grant. 

COMMENTARY. 

The expression “the amount ©r value of the properly" in the above article refers 
only to the net value ; when, therefore, the property is mortgaged, the value is the 
value of the equity of redemption. In re Hamehandra, I Bom. Ii8, and if the mort* 
gage amount is in excess of the value of the property, no fee will be payable. If the 
property is subject to the payment of an annuity, the duty payable will be on the 
value onhe property less the capitalized salue of the annuity. In the goodi 0 / 
Uu»hton, 3 Cal. 73^. and in case of an annuity, the probate duty payable thereon is 
the market value of the annuity and not ten times the annual payment. In re Ham- 
ehandra. I Bora. 118. 

Under sec. I 9 I of the Court Fees Act. it is requisite in cases of application for 
grant of probate and letters of administration to stale the %'alue of the property left 
b) thedeceased. The petitioner has lo state tn Schedule A the saluatioa of the 
mo\ cable and immoveable property left by the deceased. The petitio-.er is also 
txquiTcJ to state in Schedule B to the pclilton the debts, etc., left by the ' 
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The Schedue III referred to io sec. igl is as follows : — 

Form of Valuation (to be used with such Modifications, if ant, 

AS MAY BE NECESSARY). 


In the Court of 

Re probate of the JVill of (or Adminisiraiion of the 

Property and Credits of ), deceased. 

{ solemnly affirm'^ 
make oath J 

and say that I am the executor (or one of the executors, or one of the next*of-kin) 
of , deceased, and that I have truly set forth In Annexure A to this 

affidavit all the property and credits of which the above-named deceased died posses- 
sed or was entitled to at the time of his death, and which have come, or are likely to 
come, to ray hands. 

2. 1 further say that 1 have also truly set forth in Annexure B all the itmes I 
am by law allowed to deduct. 

3. I further say that the said assets, exclusive only of such last-mentioned 
items, but inclusive of all rents, interest, dividends and increased values since the 
date of the death of the said deceased, are under the value of 


Annexure A. 

Valuation of the Moveable and Immoveable Property 

OF , DECEASED. 

Cash in the house and at the banks, household goods, wearing 
apparel, books, plate, jewels, &a 

(Slate estimated value according to best of Executor's or Ad- 
minislralor’s belief.) 

Property in Government securities transferable at the Public 
Debt Office. 

(State description and value at the price of the day; also the 
interest, separately ca!culatin/j it to the time of mahiny the 
application.) 

Immoveable property, consisting of 

description, giving, in the ease of houses, the assessed 
value, if any. and the number of years’ assessment the 
market-value is estimated at, and, in the ease of land, the 
area, the market-value, and all rents that hatv accrued.) 
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ANNEXURE a— ( confmucrf). 

Leasehold property ... ... ... 

(7/ the deceased held any leases for years determinable, state 
the number of years' purchase the profit rents are estimated 
to be wor^A. and the value of sucA, insertinQ separately 
arreors due at the date of death, and alt rents received or 
due since that date to the time of making the application.) 

Property in public companies ... ... ... 

(State the particulars and the value calculated at the price of 
the day: also the interest separately, e ilrnlating it to the 
time of making the application.) 

Policy of insurance upon life, money out on mortgage and other 
securities, such as bonds, mortgages, bills, notes, and other 
securities for money. 

(State the amount of the whole : also the interest separately, 
calculating it to the time of making the application.) 

Book debts ... ... ... ... 

(Other than bad.) 

Stock in trade ... 

(State the estimated value, if any.) 

Other property not comprised under the foregoing heads 

(State the eat/mated value, if any. ) 

Total 

Deduct amount shown in Annexure B not subject to duty 
Net Total 

Ankexure D. 

Schedule of Debts, &c. 

Amount of debts due and owing from the deceased, payable by 
law out of the estate. 

Amount of funeral expenses ... ... ' 

Amount of mortgaf:e.lncumbrances 

Property held in trust not beneficially or with general power to 
confer a beneficial interest. 

Other property not subject to duty 

Total 
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Accordingly the dutj* payable is on the value of the norcable and immoveable 
property, such valuation to be made as of the date of the petition and not the date of 
the death of the deceased, plus the rent, interest, and dividends between the date of 
Heath and the date of petition less the amount in Anneiure B, see Tn the goodi of 
JTarrieii, l8 C. L. J. 30S. 

In case where the assets are not reduced into possession at the time of taking out 
jtrobate or letters of administration and the right to it is the subject of a suit, it was 
held that it was permissible to declare the value of that asset or property as not 
exceeding Rs. 1,000 and to pay the proper duty on recovery of the assets. In the 
goods of Aidool Aria, 23 Cal, S 77 x but this case, has not been followed in the 
Bombay High Court and Mr, Justice Coyaji required the petitioner to state the full 
value of the property and to pay the fall duty thereon and to claim a refund if the 
assets were not recovered or recovered less. Also mere uncertainty of the recovery 
of a debt due to the estate of the deceased is not a sufficient ground for a reduction 
of fee. In the goods of Ronchander Ghose. 24 Cal. 56/. It is also to be remembered 
that the duty payable is only on the assets in British India, and in the Anneiure A 
the property required to be slated are these in British India only. In re Erehiel, 21 
Bom. 139. Property in foreign country and in the Native States is not required to 
be valued or mentioned. 

If according to foreign law. a testator cannot will away the whole property, 

, probate duty is payable on the bequeatbable portion only. In/n 

Foreiga »*»« *• goods of Foreschrtin. 20 Cal. 575, a question arose, that 

as according to the law by which the deceased was governed, the husband and wife 
took an equal interest in the property and that on the death of one, the suniror was 
entitled to the half, whether duty should be levied on the whole or the half and it was 
heldthatone-balfof the property was chargeable with duty. It is submitted that 
similarly in the case of a Mahomedan as he can only will away a third of his 
property the duty would be chargeable on the third and not on the whole. In the 
goods of Gladstone, 1 Cal. I6S. a testator who had 3 share in a Grm in Calcutta died 
in London. Probate was granted in London and the share was valued and duty paid 
in London. Subsequently the Calcutta concent was sold and an application for 
grant of pmbate was made in Calcutta to enable the executor to join in the 
conveyance and an exemption from payment of doty was asked for on the ground 
that duty had already been paid in X,ondon ; it was held that the executor was not 
entitled to exemption. In the case of the share of a partner in a firm, if the head 
office of the firm is beyond British India, the of the partner in British India is 
not subject to probate duty. In re A. A. D, Sassoon, 21 Bom. 623. In cases of this 
kird the question is, " Where is ibeGosernrcentof the firm If in British India, 
it is liable, if it is not, it is not liable. 

In case of a property over which the testator has a general power of appoint- 
ment, probate duty most be paid. In re Likshninarsv^ns 
»ppc.r.t- bm CO duty is payable on a property 

oter which the testator had a special power of appointment, 
even if he executed that power by a will, Rrahe v. Att.-Genernl, 10 Cl. F. "57 
(Coote’s Probate Practice. 15th Edr.,p.077). 
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From What Fund Probate Duty should.be paid.— The fund primarily 
liable for the payment of the probate duty is the residuary estate, Dayabhai v. Damo* 
dardas, 21 Bom. 75. 

Exemption from Payment of Probate Duty.— (o) Under section 19 of the 
Court Fees Act, Clause VIII, when the amount or value of the property in respect of 
which the probate or the letters of administration shall be granted does not exceed 
one thousand rupees (in Bengal two thousand rupees) no duty is payable. 

The duty is only payable under the Court Fees Act if the assets exceed Rs. 1,000, 
Tn the goods of Mrs. E, E. Metk, 40 All. 279. When the gross value exceeds 
Rs. 1,000 but the net value after deducting the debts and liabilities is less than 
Rs. J,000, it was held in The Collector of ilaldah v. f^iroie Kamini, 17 C. W. N, 21 
that duty is payable. 

(6) No probate duty is payable on properly which the testator held as a trustee. 
(See sec. 19 D. of the Court Fees Actatp. 39S), Property over which the testa- 
tor had a special power of appointment, even though it be exercisable by will is 
considered trust property, Drake v. AU.'Oenerat, 10 Cl. & F. 257, see also, Jn the 
goods of IF. G. Chalmers, 6 B. L. R. 137 app.: Tn the poods of George, 6 B. L. R. 
138 aPP' 5 '■® Do/ji/tminirayafifl. 25 Mad. 515. 

(c) No duty is pay able if on the expiry of the first grant, a double grant U 
made in respect of the same property even though the scale of fees may have been 
increased, Sioarnamoy^e v. Secretary of State. 20 C. W. N. 472. But if at the time 
of the first grant probate duty was not paid, it would become payable on the subse* 
quent grant. In re 3fafcoIm Gasper. 2 C. H. C. R. 436. 

(d) As regards Hindu joint family property it was held in the recent full 
bench case by the Bombay High Court that shares of public companies standing in 
the name of the father are exempt from probate duly. A'eiftarlal v. The Collector 
of Ahmedabad, 48 Bom. 75. see also Collector of Kaira v. OAuni/al, 29 Bom. 16I : 
Collector of Ahmedabad Savchand, 27 Bom. I40; TTaaAinafA v. CournraAai, 39 
Bom.24S The Madras High Court in the case of /n n* Dosa ^fanat-ala, 33 Mad. 
93 (F. B.) has, however, held that if a surviving co-parcener governed by the 
Mitakshara law applies for letters of administration in respect of property standing 
in the name of a deceased co*parcencr which is joint family property of the applicant 
and the deceased he is bound to pay the probate duty. TTie Calcutta High Court 
in the recent case of Tn the goods of iJftubaweiAiror, 29 C. W. N. 372, held that 
where an application for letters of administration is made to the estate of a deceased 
Hindu governed by the Mitakshara law the provisions of sec. 19I must be 
complied w ith and od rilerem duty should be paid. In the case of In the goods of 
AiHiirnufl Au7uriMf/f}A,23Cal.9^,it«as. however, held that where a property 
was purchased liy four brothers, meroliers of an undivided Hindu family, out of 
the joint ancestral estate and the properly was conveyed to then as tenantsdn- 
common and one of the brotliers died leasing a will, the property was exempt from 
probate duty. 
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II. Probate Duty In case of Certificate under the succession Certificate 
Act (now under Part X of this Act). 

[ Not for Bengal. ] 

Two per centum on the 
amount or value of any 
debt or security speci- 
fied in the certificate 
under S. 8 of the Act, 
and three per centum on 
the amount or value of 
any debt or security to 
which the certificate is 
extended under S. lo of 
the Act. 

Note. — (i) The amount of 
a debt is its amount, 
including interest on the 
. day on which the inclu- 
sion of the debt in the 
certificate is applied for, 
so far as such amount 
can be ascertained. 

(Not for Bengal.) ( 2 ) Whether or not 

In any case. any power with respect to 
a security specified in a 
certificate has been confer- 
red under the Act and 
where such a power has 
been so conferred, whether 
the power is for the receiv- 
ing of interest or dividends 
on, or for the negotiation 
, or transfer of the security, 

- or for both purposes, the 
v'alue of the security is its 
• market-value on the day on 

which the inclusion of the 
security in the certificate is 
applied for, so far as such 
value can he ascertained. 
(For Bengal Add [For Bengal 

When the Two per centum on such 
amount or %'alue amount or value. and three 

of any debt or per centum on the amo- 


12* Certificate 
under the Succes- 
sion Certificate 
Act, i88g. 
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security specified unt or value of any debt 

in the certificate or security to which the 

under S. 8 of the certificate is extended 

Act exceeds one under S. lo of the Act. 

thousand rupees 
but does not ex- 
ceed ten thou- 
sand rupees, 
and 


12. Certificate, 
etc.— 


When such 
amount or value 
exceeds ten thou- 
sand rupees, but 
does not exceed 
fifty thousand 
rupees, for the 
portion of such 
amount or value 
which is in excess 
of ten thousand 
rupees, 

and 

When such 
amount or raloe 
exceeds fifty thou- 
sand nipees, but 
does not exceed 
a lakh of rupees 
for the portion of 
such amount or 
value which is in 
excess of fifty 
thousand nipees, 

and 


Three per centum on such 
amount or value and 
four-and-a-half per cen- 
tum on the amount or 
value of any debt or 
security to which the 
certificate is extended 
under S. lo of the Act. 


Four per centum on such 
amount or ^-alue and six 
per centum on the amo- 
unt or value of any debt 
or security to which the 
certificate is extended 
under S. lo of the Act. 


When such 
amount or -value 
exceeds a lakh of 
rupees for the 
portion of such 
amount or value 
which is in excess 
of a lakh of ni- 
pees.] 


Five per centum on such 
amount or value and 
seven-and-a-half per cen- 
tum on the amount or 
^*alue of any debt or 
security to which the 
certificate is extended 
under S. lO of the Act. 
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COMMENTARY. 

This article was substituted by the Succession Certificate Act, section J 3 i which 
has not been repealed by the Succession Act of 1925. 

Duty is payable only on the amount of debt mentioned in the certificate, In 
rc Haji Ismail Hajt Ahdoola, 6 Bom. 452. If a part of the debt is already paid, duty 
is payable on the undischarged portion, Muhammad v. Puttan Bibi, ig All. 129. 
When a fresh certificate is applied for to collect a debt in respect of which a certi- 
ficate had already been granted and duty paid fresh duty is payable, In re Sarojc 
Bashim, 20 C. W. N. II25. 

III. Probate Duty in case of Certificate Under Reg, Vll) of 1B27, 

(i) As regards The same fee as 
debts and securities. would be payable 

in respect of a 
certificate under 
the Succession 
Certificate Act, 
1889, or in res- 
pect of an ex- 
tension of such a 
certificate, as the 
case may be. 

(3) As regards 
other property in res- 
pect of which the cer- 
'• tificate is granted — 

When the amount Two per centum 
tinder the Regulation 1 of such on such amount 

XT property exceeds or value. 

No. Vin of 1827. thousand 

rupees, but does 
not exceed ten 
thousand riippes; 

When such Two and one-half 

amount or value per centum on 

excecdstenthou- such amount or 
sand rupees; but value, 
does not exceed 
fifty thousand 
rupees ; 

When such Three per centum 

amount or value on such amount 

exceeds fifty or value. 

, thousand rupees. 
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CHAPTER IIIA* OF THE COURT FEES ACT. 

Probates, Letters of Administration, and Certificates 

OF AD^^NISTRATION. 

19A. Where any person, on applying for the probate of a 
will or letters of administration, has estimated the 
Relief where too high property of the deceased to be of greater \'alue 
paid.'^”* than the same has afterwards proved to be, and has 

consequently paid too high a court-fee thereon, if, 
within six months after the true \’alue of the property has been 
ascertained, such person produces the probate or letters to the Chief 
Controlling Revenue Authority “ for the local area ” t in which the 
probate or letters has or have been granted, 

and delivers to such Authority a particular inventor}’ and 
valuation of the property of the deceased, verified by affidavit or 
affirmation, 

and if such Authority is satisfied that a greater fee was paid on 
the probate or letters than the law required, 

the said Authority may— 

( ) cancel the stamp on the probate or letters, if such stamp 
has not been already cancelled ; 

( A ) substitute another stamp for denoting the court-fee which 
should have been paid thereon j and 

( c ) make an allo^vance for the difference between them as in 
the case of spoiled stamps, or repay the same in money, at his 
discretion. 

19B. Whenever it is proved to the satisfaction of such 
n lief where debu ^''^boriiy that an executor or administrator has 
due f^m • deceikcd paid dcbts duc from the deceased to such an 
amount as, being deducted out of the amount or 
puto te»«f >'alue of the estate, reduces the same to a sum 
which, if it had been the whole gross amount or value of the estate, 
would have occasioned a less court-fee to be paid on the probate or 
letters of administration granted in respect of such estate than has 
been actually paid thereon under this Act, 

such Authority may return the difference, provided the same 
be claimed within three years after the date of such probate or 
letters. 

• Thu ci l.*» l>crn isvcTtrd Ij tb* PriWlp Ada:iratrili?a Act ( III. e? 

I Tl>* Word, !.•»» i T ift ti.* “ I y tb* 

Cvuit-fTr* I .\tn«Dlrjrnt > Art ( I. of XV-'l | 
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But, when, by reason of any legal proceeding, the debts due 
from the deceased have not been ascertained and paid, or his effects 
have not been recovered and made a\‘ailable, and in consequence 
thereof the executor or administrator is prevented from claiming the 
return of such difference vrithin the said term of three years, the said 
Authority mav allow such further time for making the claim as may 
appear to be reasonable under the circumstances. 


COMME.NTARY. 

Refund of Probate Duty.—Sec CoUfcior of Ahnfdshjd \ Sjrchimd, 2 / 
Bcaj. 14a 


19 C» Whenever* a grant of probate or letters of adminis- 
tration has been or is made in respect of the ^rholc 
property belonging to an estate, and the full 
fee chargeable under this Act has been or is ^d 
thereon, no fee shall be chargeable under the same Act when a like 
grant is made in respect of the whole or any part of the same 
property belonging to the same estate. 

Whenever such a grant has been or is made in respect of any 
property forming part of an estate, the amount of fees tnen actually 
paid under this Act shall be deducted when a like grant is made in 
respect of property belonging to the same estate, identical with or 
including the property to which the former grant relates. 

COM.ME.NTARV. 

If a dcty has cs« pard. no frrsh duty is pa>-ab!s if oa Its expirj' of tbs 
first Rnnt a doutls probate is fnirled is respect of the saaje property, Sr’jnunoj'rt 
V Secref-irv of Stcilr. 20C. W. N. 471. 

19 D. The probate of the will, or the letlere of adminis- 
the effects, of any person deceased, 
r»i!i *V to irett-rW- heretofore or hereafter ‘granted, shall be deemed 
rrny. ro: ex'. and arailable bv his executors or adminis- 

ty focTt-ipe r . • r . » » 

traiors for recovering, transfermg. or assigning 
any moveable or immoveable property whereof or whereto the 
deceased was possessed or entitled, cither whollv or partially, as a 
trustee, notwithstanding the amount or ralue of such property i<; 
not included in the amount or value of the estate in respect ofwHich 
a court-fee ivas p.iid on such probate or letters of administration. 

• H*r* lie ** rep*j'*s! by ii» Kfp*»’ -c *- J Ar-e-i Act { XIJ ci 

1*11 ), k*« kyea eautle^J. 
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COMMENTARY. 

No probate duty is payable which the deceased held as a trustee. 


19E.* Where any person, on appl^’ingfor probate or letters 
vision for case administration, has estimated the estate of the 
where too low a cou«! deceased to be of less value than the same has 


fee hes been paid on aftenvards proved to be, and has in consequence 
pro ates -c. ^ court-fec thereon, the Chief Control- 

ling Revenue Authority “ for the local area ” t in which the probate 
or letters bas or have been granted ma}', on the value of the estate 


of the deceased being verified by affidaWt or affirmation, cause the 
probate or letters of administration to be duly stamped on payment 
of the full court-fee which ought to have been originally paid thereon 
in respect of such value, and of the further penalty if the probate or 
letters is or are produced within one year from the date of the grant, 
of five times, or, if it or they is or are produced after one year from 


such date, of twenty times, such proper court-fee without any 
deduction of the court-fee originally paid on such probate or letters : 


Provided that, if the application be made within six months after 
the ascertainment of the true value of the estate and the discovery 
that too low a court-fee was at first paid on the probate or letters, 
and if the said Authority is satisfied that such fee was paid in conse- 
quence of a mistake, or of its not being known at the time that some 
particular part of the estate belonged to the deceased, and without 
any intention of fraud or to delay the payment of the proper court- 
fee, the said Authority may remit the said penalty, and cause the 
probate or letters to be duly stamped on payment only of the sum 
wanting to make up the fee which should have been at first paid 
thereon. 


In the case of letters of administration on which too 
t utruortoRivf* ^ court-fee Iias been paid at first, the said 
Mow Authority shall not cause the same to be duly 
Uxier* stamped in manner aforesaid, until the administra- 

' tor has given such security to the Court by which 

the letters of administration have been granted as ought bv'law, to 
ijavc been given on the granting thereof, in case tlie full ^•a^uc of tlic 
estate of the dccea<;ed bad been then ascertained. 

• A» lo ‘'IC'blff Controilinir I!Mrnut^fci.lh''rity to rv'ait whV* e-r 
•njr WTfclty rr t.'rfwtuw erdrr * XST. ow t!.<“ AdT'eUtrttba Act ( VI. 

of 

1 Tlir tRorJt <;no»cd I »uWt*tatc3 f '» tic werii •* r/ ti* ■risfc” \y ih* 

Coort-fcc* < Amendment ) Act ( X J>''l ) 
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19G.‘ Where too low a court-fee has been paid on any 
probate or letters of administration in consequence 
Executors. &o, not of any mistake, or of its not being known at the 
Jn probstes. &c?wiih! time that some particular part of the estate belong- 
insixmonthsofterdis- (q the deceased, if any executor or administrator 
Mvery o un er.pR>- under such probate or letters does not, 

within six months . . . . t after the discovery of 
the mistake, or of any effects not known at the time to have belong- 
ed to the deceased, apply to the said Authority, and pay what is 
wanting to make up the court-fee which ought to have been paid at 
first on such probate or letters, he shall forfeit the sum of one thou- 
sand rupees, and also a further sum at the rate of ten rupees per cent, 
on the amount of the sum wanting to make up the proper court-fee. 


COMMENTARY. 

Penalty lorlalse valuation of the Estate.— If the estate is fraudulently 
under-valued the penalty laid down by this section is as follows : — 

(a) If probate or letters are produced within one year from the date of 

grant the penalty is five times the duly payable. 

(b) If the probate or letters are produced after one year of the grant the 

penalty is twenty times the duty payable, Ntkunja Unni v, 5 ecrc. 

tary of Slntc, 43 Cal. 230. 

There Is a further penalty imposed on executors or administrators under sec. 
19 F, of Rs. 1,000 and a further sum at the rale of lo% on the amount of the under- 
value if within six months after the discovery of a mistake in value the executor or 
administrator does not pay the amount wanting to make up the duty. This penalty 
is personal on the executors or administrators. 


. Notice of opplic*- 
tions for probate orlet. 
tors of administration 
to be given to Ueve- 
nue.autboritifs, and 
procedure thereon. 


19H.t (I) Where an application for pro- 
bate or letters of administration is made to any 
Court other than a High Court, the Court shall 
cause notice of the application to be given to the 
Collector. 


(2) Where such an application as aforesaid is made to a 
High Court, the High Court shall cause notice of the application to 
be given to tlie Chief Controlling Revenue-Authority " for the local 
area in which the High Court is situated." § 

• As to recovery of renslUos or forfeitures under e 190, seo the Probste and Adminis- 
tration Act ( VI. of lbS9 ). a. 20 I J ). 

t Here the words and fifmrc*. “after the first day of April 187’>, or,” repealed by the 
Hepenling and Amending Art ( XII of 1891 ), have heen omitted. 

r .‘'s toil, 191, 191, and 19K hate I'^n In'^rted nfter 19(1 by the Court Fees Art 
Amendment Art (XI. of 1S99) e 2. the original a. 1911 having since been repe.aled by the 
Ouardlans and Wards Act ( Vlll. of IKnni a ZnndSrh. 

{ The words nnofed have I>een auhatitnted for the wonls“of the province” by the 
Toiirt-fces ( Anienilment ) Art ( X. ef 1901 )« 
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(3) Tlie Collector, within the local limits of whose revenue 
jurisdiction the property of the deceased or any part thereof is, may 
at any time inspect, or cause to be inspected, and take, or cause to 
be taken, copies of the record of any case in which application for 
probate or letters of administration has been made ; and if, on such 
inspection or otherwise, he is of opinion that the petitioner has 
under-estimated the value of the property of the deceased, the Col- 
lector may, if he thinks fit, require the attendance of the petitioner 
(either in person or by agent), and take evidence, and inquire into 
the matter in such manner as he may think fit, and, if he is still of 
opinion that the value of the property has been under-estimated, 
may require the petitioner to amend the valuation. 

(4) If the petitioner does not amend the valuation to the 
satisfaction of the Collector, the Collector may move the Court 
before which the application for probate or letters of administration 
was made to hold an inquiry into the true value of the property ; 

Provided that no such motion shall be made after the expira- 
tion of six months from the date of the exhibition of the inventory 
required by section 277 of the Indian Succession Act, 1865,* or, as 
the case may be, by section 98 of the Probate and Administration 
Act, i88i.t 

(5) The Court, when so moved as aforesaid, shall hold or 
cause to be held, an inquiry accordingly, and shall record a finding 
as to the true value, as near as may be, at which the property of the 
deceased should have been estimated. The Collector shall be 
deemed to be a party to the inquiry. 

(6) For the purposes of any such inquiry, the Court or 
person authorized by llie Court to hold the inqulr\‘ may examine the 
petitioner for probate or letters of administration on oath (whether 
in person or by commission), and may take such further evidence as 
may be produced to prove the true value of the property. Tlic 
person authorized as aforesaid to hold the inquiry shall return to the 
Court the evidence taken by him, and report the result of the 
inquiry, and such report and the evidence so taken shall be evidence 
in llic proceeding, and the Court may record a finding in accordance 
with the report, unless it is satisfied that it is cironcotis. 

(7) The finding of the Court recorded under sub-section 
(5) shall he final, but shall not bar the entertainment and disposal 
by ilte Chief Controlling Kevenne-Authority of .any application 
under section loF. 


• .Set X 
M 


: .Srt v.rf l‘«l 
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(8) The Local Goveninieiit may make rules for the 
guidance of Collectors in the exercise of the powers conferred by 
sub-section (3). 


COMMENTARY. 

Procedure and inquiry on Valualion.— This seciion lays down the proce- 
dure to be adopted by the Collector if In his opinion any property situate within his 
province is under-valued. In moving the Court for an inquiry it is not enough 'for 
the collector to make an application but he should place before the Court materials 
showing that an inquiry was needed and he should make out a case for inquiry, In 
the goods of James Raley, loan inquiry under this section (he 

Court has no power to award costs, Sioarnamayee v. Secretary of State, 43 Cal. 625. 

The period of six months provided in clause 4 of the section runs from the 
filing of an inventory required by sec. 317 of the Succession Act and the inventory 
must be full and true, Rajkumari v. Collector of Gaya, 18 C. W. N. 153 (P. C.) ; 
40 1 . A. 236 ; Bhvhaneshwari v. Collector of Oaya, 41 Cal. 556 (P. CO. In case of 
dispute as to valuation the Testamentary Registrar must refer the same to the 
Taxing Master under sec. S of the Cdurt Fees Act and if the Taxing Master is 
doubtl^ul he should issue a certificate and refer the matter to the Chief Justice, In re 
RseJciel, 21 Bom. 139 s In the goods of Qladstone, I Cal. 168. Under sec. 5 of the 
Court Fees Act the decision of the Taxing Master Is final, Krishna v, Raghunandan, 
4 Pat. 336 (F. BO ; In re Bhubanesmr, 29 C. W, N. 879. 

191 ,* (1) No order entitling the jjetilioner to the grant of 
Paymeot of court. or Icitera of administration shall be made 

f«9 In respect of pro- upon an application for sucb grant until the peti- 
tioner has filed in the Court a valuation of the pro- 
" ■ perty in the form set forth in the third schedule, 

and the Court is satisfied that the fee mentioned in No. ti of the 
first schedule has been paid on such valuation. 

(2) The grant of probate or letters of administration shall 
not be delayed by reason of any motion made by the Collector 
under section 19H, sub-section (4). 

( t ) -Any e.vcess fee found to be payable on an inquiry 
held under section 19H, sub-section (6), and any 
penalty or forfeiture under section 19G, may, on 
the certificate of the Chief Controlling Revenue- 
Authority, be recovered from the e.xecuior or administrator as if it 
were an arrear of land-revenue by any Collector in any part of British 
India. 


^ Thle section wo9 ln«crted Sjr the Court Fees Amendment Act, XI of 1RD9. 
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(2) The Chief Controlling Revenue- Authority may remit the 
whole or any part of any such penalty or forfeiture as aforesaid, or 
any part 01 any penalty under section 19E, or of any court-fee 
under section 19E in excess of the full court-fee which ought to 
have been paid. 


Sections 6 sad 28 
not to apply to pro- 
bates or letters of ad- 
miDiatiation. 


10 K«* Nothing in section 6 or section 28 
shall apply to probates or letters of administration. 
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APPENDIX II. 
Act No. XV of 19/6. 


( Passed uy the Indian Leg/slative Council ). 

( Received the assent of the Governor General on 
THE 28th September, 1916). 


Ail Act to remove certain existing disabilities in respect of the 
power of disposition of property by Hindus for the benefit of 
persons not in cxisienu at the date of such disposition. 

Whereas it is expedient to remove certain existing disabilities 
preimbie in respect of tlie power of disposition of property 
* by Hindus for the benefit of persons not in existence 
at the date of sucli disposition ; It is hereby enacted as follows 


tiihorl tillo and extent. 


1 , ( I ) This Act may be called the Hindu 
Disposition of Property Act, 1916. 


( 2 ) It extends, in the /irst instance, to the whole of British 
India, except the province of Madras : Provided that the Governor 
General in Council may, by notification in the Gazette of India, 
extend this Act to tlie province of Madras. 


2 « Subject to the limitations and provisions specified in 
this Act, no disposition of property by a Hindu, 
Disposiiion for Hje n'lietlicr by transfer inter vivos or bv will, shall be 
in existence invalid by Tcason only that any person for whose 

benefit it may have been made was not in e.xistence 
at the dale of such disposition. 


Lirniiaiions and 3 s "^Tbe limitations and provisions referred to 
conditions. jti section 2 shall be the following namely : — 

( rt ) in respect of dispositions by transfer iitlci vivos, those 
conlainedin sections ij, 14 and 20 of the Transfer 
of Property Act, 1882, and 
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( 6 ) in respect of dispositions by will, those contained in 
sections 100 and 101 of the Indian Succession Act, 1865. 


4 , 

Failure 

disposition. 


Where a disposition of property fails by reason of 
any of the limitations referred to in section 3, 
any disposition intended to take effect after or 
upon failure of such prior disposition also fails. 


Si Where the Governor General in Council is of opinion 
that the Khoja community in British India or any 
Appiicdtioa of this part thereof desire that the provisions of this Act 
should be extended to such community, he may, 
by notification in the Gazette of India, declare that 
the provisions of this Act, with the suhstitution of the word “ Kho- 
jas ” or “ Khoja " as the case may be, for the word "Hindus” or 
" Hindu” wherever those words occur, shall apply to that commit- 
nity in such area as may be specified in the notification, and this Act 
shall thereupon have effect accordingly. 
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Madras Act No. t of 1914. 

(The Hindu Transfers and Bequests Acr, 1914 ) 

(i^TH Februarf, 1914; 14TH March, 1914)- 

Act to declare the rights of Hindus to make transfers and 
bequests tn favour of unborn persons. 

Whereas it is expedient to declare the rights of persons 
iVeamWe govcmed by the Hindu law to make transfers and 

bequests in favour of unborn persons ; It is hereby 
enacted as follows • — 


I. This Act may be called "The Hindu 
Transfers and Bequests Act, 1914.” 

2 f ( t ) This Act shall apply to all transfers inter vivos and 
wills made by persons governed by the Hindu law 
^^^Appiication dod ei- domiciled within the limits of the PresU 

dency of Madras. 

( 2 ) In the case of transfers inter vivos or wills executed 
before the date of this Act, the provisions of this Act shall apply to 
such of the dispositions thereby made as are intended to come into 
operation at a time which is subsequent to such date : Provided that 
nothing contained in this section shall affect bona fide transferees for 
valuable consideration in whom the right to any property has vested 
prior to the date of the Act. 

Explanation ; — Hindus governed by the Marumakkattayam or 
the Aliyasanlana law shall be deemed to be persons governed by the 
Hindu law for the purposes of this Act. 

3 , A transfer inter vivos or disposition by will of any pro* 
Transfers and be- inwiHd by fcason Only that 

quests in Mour of the transferee or legatee is an unborn person at 
unborn persons. transfer or the deatn of the 

testator, as the case may be. 
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4*. No transfer of property can operate to create an interest 
which is to take elTect after the lifetime of one or 
Huie against per- jT;^ore persons living at the date of the transfer and 
transfers. the minority of some person who shall be in exis- 

tence at the e;q)iration of that period and to whom, 
if he attains full age, the interest created is to belong. 

5, No bequest is valid whereby the vesting of the thing 
bequeathed may be dela^-ed bevond the lifetime of 
Rule agiinst per- one or iiiore pcrsons living at the testator’s decease, 
and the minority of some person who shall be in 
existence at the expiration of that period, and to 
whom, if he attains full age, the thing bequeathed is to belong. 


Act No. Vm of 1921. 

( Passkd nv Tin: Indian Lr.aisi.ATrRr. ). 

(Prcr.ivnn mr. assent or riin Governor Generai. on 
THE S/TII M.\RC1I, iq2j). 

Ail Act (0 ilcclivc the liphls of Jltmlus to mnU tnvn/ns nmf 
tiCi^iicsts ill favour of tmhorn peraom in the City of Matinn. 

Whereas it is expedient to declare the rights of Hindus to 
maUc transfers ami bequests in favour of unborn 
Prriimip. pcrsoiis ui the Citv of >radnis ; It is hereby 
enacted as follows — 


1, This .\cl may he called the Hindu Trans- 
FimrititD Iloqucsts (Citv of Madras) .Act, 1921 . 

2i (0 This .\ct slwll apply to all transfers inter t it os and 
wills made by persons governed by the Hindu law 
Arrttf*"-'" ‘"J domiciled within the limits of tlie Ordinary 

nifT" Original Ci\il Jurisdiction of tlic High Court of 

Madras. 

( 2 ) In the case of transfers inter r ir ',t or wills executed 
before the date of lids .Act, the proxiMons of this Act shall appiv lo 
Mich of the disposuions therein made as are intcndal to come 
into operation at a tune nhwh is subsequent to tbe ^th rebntara-, 
19M. 
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Provided that nothing contained in this section shall_ affect 
hona fiiic transferees for valuable consideration in whom the right to 
any property has vested prior to the date of this Act. 

Explanation. — Hindus governed by Marumakkattayam or the 
Aliyasanlana law shall be deemed to be persons governed by the 
Hindu law for the purposes of this Act. 

3. A transfer or disposition by will of any pro- 
Transrers and be- P^rty shall not be invalid by reason only that the 
quests in f.ieour of transferee or legatee is an unborn person at the 
unborn persons. . date of the transfer Of the death of the testator, 
as the case may be. 


4*1 No transfer of property can operate to create an interest 
which is to take effect after the lifetime of one or 
Uui« rif;ain«( per more persons living at the date of the transfer and 
mnifcrs” ii‘e minority of some person who shall be in exis- 

tence at the expiration of that period and to whom, 
if he attains full age, the interest created is to belong. 


5« No bequest is valid whereby the vesting of the thing 
bequeathed may be delayed bevond the lifetime 
."wlrrs T®':® persons living at the testator's 

bfqufM. decease, and the minority of some person who 

sbaii be in existence at the expiration of that 
period, and to whom, if he attains full age, the thing bequeathed is 
to belong. 
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Act No. XII of 1855. 

Received the assekt of the Gov’ernor General on 
THE 27TH jMaRCH 1855. 

An Act to enable Executors^ Administrators^ or Representatives 
to sue and be sned for certain u'rongs. 

Whereas it is expedient to enable Executors, Administrators, 
or Representatives in certain cases to sue and be 
Prcarahie. respcct of certain wrongs wbich, according 

to the present law, do not survive to or against such Executors, 
Administrators, or Representatives . It is enacted as follows : — 

1. An action may be maintained by the executors, adminis- 

trators, or representatives of any person deceased 
E«cutor» maj 8U0 for any wrong Committed in the lifetime of such 

and ba lued in cartain ^ • t - i* 

caaeaforwronK* com pcrson, whicl) lias occasioncd pecumar)' loss to Ills 

In the estate, for which wrong an action might have been 

maintained by such person so as such wrong shall 
have been committed within one year before his death, [and prox'U 
ded such action shall he ht ought within one year after the death of 
such person 1* and the damages, when recovered, snail be part of the 
personal estate of such person ; and further, an action may be main- 
tained against the executors or administrators or heirs or represen- 
tatives of any person deceased for any wrong committed by him in 
his lifetime for which he would have been subject to an action, so as 
such wrong shall have been committed within one year before such 
persons' dealli, [and so as such action shall be commenced within 
txro ycai s after the committing of the wrong"^ the damages to 
be recovered in such action shall, if recovered against an executor or 
administrator bound to administer according to the English law, be 
payable in like order of administration as the simple contract debts 
ttf such jicrson. 

2. No action commenced under the provisions of this Act 

shall abate bv reason of the death of either parly, 
same may be continued by or against the 
executors, admimstrators, or representatives of the 

• UrjvalfJ It Art >. tf l*Tl 


s: 
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partv deceased : Provided that in any case in which any such action 
sliail be continued against the executors, administrators or represen- 
tatives of the deceased party, such executors, 
administrators or representatives may set up a \vant 
of assets as a defence to the action, either wholly or in part, in the 
same manner as if the action had been originally commenced against 
them. 


Act No. Xm of ISSS. 

RncnivED the assfat of the Governor Central on* 

THE 37T11 March 1855. 

to //■oFiVr rotn/>fnsit/ion to fntnilics fat loss occasiotsed 
hy th( death of a fetsott caused by aetionahlc avow.c. 

Whereas no action or suit is now maintainable in any Court 
against a person who by his wrongful act, neglect, 
^ or default may have caused the death of another 
person, and it is oftentimes right and expedient that the wrongdoer 
In such case should be answerable in damages for the injury so 
caused by him : It is enacted as follows 

i, ’WnrNTvrn the death of a person shall be caused by wrong- 
AfUfin forcftnrvn- ^”1 u<^glect. or default, and the act, neglect, or 
Mtwn to ih« default is such as would (if deatli had not ensued) 

u ^r h«s have entitled the party injured to maintain an 
d»»th Fy ociioaiMf action and rccovcr damages in rcspcct thereof, the 
party who would have been liable if death had not 
ensued shall be liable to an action or suit for damages notwitb- 
standing the death of the person injured, and although the death 
shall have been caused under such circumstances as amount in law 
to felony or other crime. And it is enacted further that even* such 
action or suit shall be for the benefit of the wife, husband, parent, 
and child if any, of the person whose death shall have been so 
caused, and shall be brought by, and in the name of the executor, 
administrator, or representatives of the person deceased ; and in 
even’ such action the Court may give such damages as it may tliinlc 
proportioned to the loss resulting from such death to the 'parlies 
respectively for whom, and for whose benefit, such action shall be 
brought, and the amount so recovered, after deducting all costs and 
expenses, including the costs not recovered from the defendant, 
shall be divided amongst the beforementioned parties, or any of 
tbcm, in such share's as the Court bv its judgment or decree shall 
direct. 
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2. Provided always that not more than one action or suit 
K , shall be brought for, and in respect of, the same 

action to be brought, subject matter of complaint ; [ana inai every such 
commenced acHou shall bc brought tvithin twelve calendar 
m mon s. nionihs after ike death of such deceased person ; ]* 
Provided that in any such action or suit the executor, administrator 
or representative of the deceased may insert a claim for, and recover 
any pecuniary loss to the estate of the deceased 
m(°y b™dd«“” occasioned by such wrongful act, neglect, or default, 
which sum, when recovered, shall be deemed part 
of the assets of the estate of the deceased. 


3« The plaint in any such action or suit shall give a full 
particular of the person or persons for whom, or 
parUcuUra&o on wliosc behalf, such action or suit shall be 
brought, and of the nature of the claim in respect 
of which damages shall be sought to be recovered. 


4. The following words and expressions are intended to 
... have the meanings hereby assigned to them respcct- 

Coneiruc on o c . ^5 5^*11 meanings are not excluded by 

the context or by the nature of the subject matter ; that is to say, 
words denoting the singular number are to be understood to apply 
also to a plurality of persons or things, and words denoting the 
masculine gender are to be understood to apply also to the persons 
of feminine gender ; and the word “ person shall apply to bodies 
politic and corporate ; and the word “ parent " shall include father 
and mother, and grandfather and grandmother ; and tlie word 
“ child " shall include von and daughter, and grandson and grand* 
daughter and stepson and stepdaughter. 


• 1 |» A.t » .-f 1»*1 
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MARRIED WOMEN’S PROPERTY ACT. 
Act III of 1874, 


Received the G. G.’s assent on the 24TH Februarv 1874. 

An Ad lo txphiin and amend the law relating to certain 
Married Woman and for other purposes. 

Whereas it is expedient to make such provision as hereinafter 
Pieambie appears for tile enjoyment of wages and earnings 

^ ® by women married before the first day of January 

1866, and for insurances on lives by persons married before or after 
that day : 

And whereas by the Indian Succession Act, 1865, section 4, it 
is enacted that no person shall by marriage acquire any interest in 
that property of tlie 'person whom he or she marries nor become 
incapable of doing any act in respect of his or her own property 
which he or she could have done if unmarried ; 

And whereas by force of the said Act all women lo whose 
marriage it applies are absolute owners of all property vested in or 
acquired by them, and their husbands do not by their marriage 
acquire anv interest in such property, but ’the said Act does not 
protect such husbands from liabilities on account of the debts of 
their wives contracted before marriage, and does not expressly pro- 
vide for the enforcement of claims by or against sucli wives : ' 

It is hereby enacted as follows : — 


Short title. 


/. — Preliminary. 

1 , This Act may be called “The Married 
Women's Property Act, 1874.“ 


2 . It extends to the whole of British India, 
Uoll*""’ so far as regards subjects of Iier Majesty, to 

the dominions of Princes and Stales in India in 
alliace nwitli Her Majesty. 
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But nothing herein contained applies to any married woman, 
who, at the time of her marriage, professed the Hindu, Muham- 
madan, Buddhist, Sikh or Jaina religion, or whose husband, at the 
time of such marriage, professed any of those religions. 

And the Local Government may from time to time, by 
order, either retrospectively from the passing of this Act, or pros- 
pectively, exempt from the operation of all or any of the provisions 
of this Act members of any race, sect, or tribe, or part of a race, 
sect or tribe, to whom he may consider it impossible or inexpedient 
to apply such provision. 

The Local Government may also revoke any such order, but 
not so that the revocation shall have any retrospective effect. 

All orders and revocations under this section shall be published 
in the local official Gazette. 


3. ( Repealed by Act XII of iHy6 ) 

II.^MamcH Womens and Rannngs. 

4. TIjc wages and earnings of any married 
Marriod yotnp'i woman acqiiircd or gained by Iier after the passing 
Seriate ^ of riiis .\cl, in any employment, occupalion, or 

tnidc, carried on by her, and not by her husband, 

and also any money or other property so acquired bv her tliro- 
ugh the exercise of any tUcrar)*, artistic, or scientific skill, and all 
savings from, and investments of such wage*;, earnings, and properly, 

shall be deemed to be her separate property, and llicir receipts 
alone shall be good discharges for such wages, earnings, and properly. 

Ill, — Itisutances by ll'/rrs and Iliishixnds. 

5, Any married woman may effect a policy of in'.nrancc on 
her ou n !)chaU and independently of her lni‘>!und ; 
>t»rricd woman tniy and all benefit thereof, if expres'^ed 

rami on the f.ice of it to be vo cllccicd shall enure as 

her sepamte piopeit), and tlJc contract cxidenerd 
bv MK'h polu'v vlnll be av salid a** if made xs Iih an un”'.arTieiI xxoT.an. 


* 111' J «r» I jr tl 
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G, ( 1 ) A policy of instuunce effected by any married man on 
his own life^ and e:q}ressed on the face of it to be for 
benefit of his \^e, or of his wife and children, 
or any of them, shall entire and be deemed to be a 
trust for the benefit of his wife, or of his wife and children, or any of 
them, according to the interests so e.’^ressed, and. shall not, so long 
as any object of the trust remains, be subject to the control of the 
husband, or to his creditors, or form part of his estate. 


When the sum secured by the policy becomes payable, it shall, 
unless special trustees are duly appointed to receive and hold the 
same, be paid to the Official Trustee of the Presidency in which the 
office at which the insurance was effected is situate, and shall be 
received and held by him npon the trusts expressed in the policy or 
such of them as are then existing. 

And in reference to such sum he shall stand in the same posi- 
tion in all respects as if he had been duly appointed trustee thereof 
by a High Court under Act No. XVII. of 1S64 (/a cn 

Gjict of Ofidal Tnistii'). section 10. 

Nothing herein contained shall operate to destroy or impede 
the right of any creditor to be paid oat of the proceeds of any policy 
of assurance which may have been effected with intent to defraud 
creditors. 


( 2 ) ‘Notwithstanding annhing contained in section s, the 
provisions of sub-section ( i ) shall apply in the case of any policy of 
insurance such as is referred to therein which is effect^ by any 
Hindu. Muhammadan. Sikh or Jain in ^^adras after the 31st day of 
December, 1913. or in any other part of British India after the first 
day of .'\pril 1923 ; 

Provided that nothing herein contained shall affect any right 
or Ibbnity which has accrued or been incurred under any decree of 
a competent Court passed before the first day of April 1923. 


/I *. — Proctidings by and against Married IVcrzen. 

7 . A married woman may maintain a suit in her oivn name 
^ for the recovery of property of any description 

which, by force of the said Indian Succession Act. 
1S65. or of thi> .Act, is her separate property ; and 
she shall have, in her own name, the same remedies, both civil and 


• Act zm c( 1323. 
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criminal, against all persons, for the protection and security of such 
property, as if she were unmarried, and she shall be liable to such 
suits, processes, an orders in respect of such property as she would 
be liable to if she were unmarried. 

St If a married woman (whether married before or after the 
first day of January 1866) possesses separate pro- 
post'tuSai^eff perty, and if any person enters into a contract ivith 
her with reference to such property, or on the faith 
that her obligation arising out of such contract will be satisfied out 
of her separate property, such person shall be entitled to sue her, 
and, to the extent of her separate property, to recover against her 
whatever he might have recovered in such suit had she been unmar- 
ried at the date of the contract, and continued unmarried at the 
execution of the decree. 

Provided that nothing herein contained shall affect the liability 
of a husband for debts contracted by his wife's agency, express or 
implied. 

— //tishdtiffs IJahility for Wife's Debt. 

9 , A liusband m.arricd after the ihirly-firsl day of December 
i8f>5 shall not, by reason only of such marriage, be 
Hu»i9ndnoiii«|ii«fof pablc to thc dcbis of his wife contracted before 
ttiTe’Bantf.nopt a «■ buj l|,c wife shall bc liable to be sued 

for, and shall, to thc extent of her separate pro. 
perty, be liable to satisfy such debts as if she had continued unmar. 
ried. 


Provided that nothing contained m this section shall invalidate 
any contract into which .a husband may, before tlic 
passing of this Act, have entered in consideration 
of his wife's antc.nuplial debts. 



<1i6 
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APPENDIX V. 

ADMINISTRATION OF ESTATES REGULATION, 1827. 

( Bombay Regulation VIII of 1827 ). 

Passed on the jst January^ i82y. 

A Rcgulalion to provide for the formal recognition of heirs^ 
executors and administrators, and for the appointment of 
administrators and managers of property by the Courts, 

Whereas at tlie same time that it is in general desirable that 
the heirs, executors or legal administrators of 
PrfamWe persons deceased should, unless their right is 

disputed, be allowed to assume the management or sue for the 
recovery of property belonging to the estate, without the interference 
of Courts of Justice, it is yet in some cases necessary or convenient 
that such heirs, executors or administrators, in order to give confi- 
dence to persons in possession of, or indebted to, the estate to 
acknowledge and deal with them, should obtain a certificate of 
heirship, executorship or administratorship, from the Zila Court; 

And whereas, whenever there is no person on the spot entitled 
or willing to take charge of the property of a person deceased, or 
when the right of succession is disputed between two or more 
claimants, none of whom lias taken possession, or where the heirs 
are incopmpetent to the management of their affairs and have no near 
relations entitled and willing to take charge on their behalf, or 
where a person possessed of property dies intestate and without 
known heirs, it is essential that the Zila Court should appoint an 
administrator for the management of the estate ; 

the following rules are therefore enacted • • * ‘(rt). 
CHAPTER I. 

Rules for the Recognition or Heirs, Executors and Adminis- 
trators WHEN THERE IS A COMPETENT CLAIMANT. 

^ , Whenever a person dies leaving property, wdiether movea- 
ble or immoveable, the heir, or executor or legal 

dleJl’seV'cora- administrator, may assume the management or sue 
p««eni to reprcient for the fccover)', of the property, in conformity* 
h™ trem "“SC applicable to tlie disposal of 

the said property, without making any previous 
application to the Court to be formally recognised. 


(a) (Rppcalnl k]* Art XII nf 1873) 
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2 « — But if an heir, executor or administrator is de- 

„ , ^ . sirous of havine his right formally recognised by 

tion is requested, the Court for the purpose of rendenng it more safe 
for persons in possession of, or indebted to, the 
' estate to acknowledge and deal with him, the judge, 

on application, shall issue a proclamation, in the form contained in 
Appendix A, inviting all persons who dispute the right of the appli- 
cant to appear in the Court within one month from the date of the 
proclamation and enter their objections and declaring that, if no 
sufficient objection is offered, the Judge will proceed to receive 
proof of the right of the applicant, and, if satisfied, grant him a 
certificate of heirship, executorship or administratorship. 

Second. — [Piib/icaiton of Prochvtation] Repealed by Act 
XII of iSyj. 

3, If, at the expiration of the time mentioned in the procla- 

mation, no sufficient objection has been made, the 
If no objection Court shall forthwith receive such proof as may be 
bS g?a offered of the right of the person making the claim, 
and if satisfied, shall grant a certificate in the form 
contained in Appendix B, declaring him the recognized heir, executor 
or administrator of the deceased. 

4, Pifst . — If before the expiration of the time, nnp objection 

is made to the rigiil of the person claiming ns heir, 
executor or .Idmiliisirator, the Judge, on a day to 
mojfnition Rucn or bc fixccl (of which at Icast cight days' previous 
rofuwJ accofdins y Hoticc shall bc givcn to the parties) shall sum- 
marily investigate tlic grounds of the objections on the one hand, 
and of the right claimed on the other, examining such witnesses or 
other evidence ns may bc adduced by the panics, and cither grant or 
refuse a ccrlificalc, as the circumstances of the case may require. 

Second. — Hut, if from the evidence adduced, it appears that 
i.com question at is^nc between the panics is of a 
|.brMTror’"ii^rnH’ couipUcalcd Or difficult inturc, the Judge may 
in.ti.r i.> f'T suspend proceedings in the application for a 

ftijutiidnim certificate until the tpicvtion Ins Iwcn tried bv a 

U'Cnlar suit lustitulcil by one of tbc panics. 

5» W!icnc\er an executor is foninll) recognbrd, under the 
ndc ioniained in section 4, the antberticltv of the 
*« i'‘ ^rr"^^*^d,*«}ialM'e 

** pitwcd, and the ccnificatc cf exrationhip I’nll be 
cnd'Usrd tbrrci'n. 
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6, [Wills and Recognitions to be registered.] Repealed by 
Act XJI of iSyy. 

7. First . — An heir, executor or administrator, holding the 

proper certificate may do all acts and grant all 
necoRnispd heir. etc, deeds Competent to a legal heir, executor or 

competent to manas© ^ 

property. administrator, and may sue and obtain judgment m 

any Court in that capacity. 

Second . — But as the certificate confers no right to the pro- 
perty, but only indicates the person who for the 
no being, is in the legal management thereof, the 
granting of such certificate shall not finally deter- 
mine nor injure the rights of any person : and the certificate shall be 
annulled by the Zila Court, upon proof that another person has a 
preferable right. 

Third.^hxi heir, executor or administrator holding a certi- 
ficate, shall be accountable for bis acts done in that 
ponjiblilfy capacity to all persons having an interest in the 

Mti. ' property, in the same manner as if no certificate 

had been granted. 

8i The refusal of a certificate by the Judge shall not finally 
determine the rights of the person whose appli- 
no*jud«mcni*?gninst refused, but it shall still be competent to 

claim of applicant Iiim to institute a suit for the purpose of esinblisli- 
ing his claim. 

CHAPTER 11. 

Or THC ArroiNTMEKT or an Administrator nv the Zila Court, 

WHEN THERE IS NO HEIR OR EXECUTOR COMPETENT AND 
U7Z.IJKG TO BE PLACED IN POSSESSION. 

9a Whenever there is no person on the spot entitled and 
willing to take charge of the property of a person 
•Tm* tuf lindeiermia' deceased, where the right of succession is disputed 
c<3, or incompetent between two OF more claimants, none of whom has 

taken possession, or where the heirs are incompe- 
tent to the management of their affairs from infancy, insanity or other 
disqualification, and have no near relations entitled and willing to take 

>>>= "-itliin ivl.ose juris- 

adminittrator, to be diction such property IS, may appoint an admimstm- 
duty ^--ountaWe when for the management thereof, until the lawful heir, 

en»**rR*ncj’ »t end. ... ' . • i . 

executor or administrator appears, or the right oi 
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succession is determined, or the disqualification of the heir is 
removed, as the case may he, when the judge, on being satisfied of 
the facts, shall direct the administrator in charge to deliver over the 
property to such person, with a full account of all receipts and 
disbursements during the period of his administration. 


10 , First . — Whenever any person dies intestate, and without 
known heirs, leaving property, the judge, within 
w^ose jurisdiction the property is, shall appoint an 
to bo apiTOinted, and administrator for the management thereof, and 
issue a proclamation in the form contained in 
Appendbc C, calling upon the heir of the deceased 
or any person entitled to receive charge of the property, to attend 
and prefer his claim. 

Second . — The proclamation shall be published, and if the 
deceased was a native of any district or country 
an pubtrthed. without the limits on the Court's jurisdiction, and 
the property is of the value of Rupees one thousand or upwards, 
the proclamation shall also be published in the Government 
newspaper, 

TV/riW.— If any person appears and Mtisfics the judge of his 
right to the possession of llic property or any 
Heir, eic . appeor. of jt hcif, cxcculor Of administrator or 
" Otherwise, it shall be delivered up to him, after 
deducting the ncccss.ary expenses of management. 

Foiiith. — 13ut, if no person appears and establishes his right, 
the Judge on the 31 st Occcmhcr next after the 
unditnolieir^ari^*”, completion of twelve monilis from the appointment 
^ of the administrator, sliall m.ike a report of tlic 
circumstances of the case to the Sadr Diwam 


Adalat, accoinpauicd Iw an inventory' and valuation of the property; 
and it slial! he lauful for llic Sadr Uiwani Adalal cillicr to direct 
the property to continue for a farther period under 
otSm'* nunagcmenl of the adminivlrator, or to be sold 

rerJi lo l"p by him under the authority of the Court, and the 

proceedN to l>c deposited in ilic public treasuiy for 
the eventual bcnclil of all concerned. 


It. 


A'ln Iri* 
orir.t l» 


Whenever an admini'trator appointed hv the Jui;re 
) of tluv Regulation, he ihali. 


nder sections g and 10 < . . 
pic\t"ti*lv to Ids entering 


gi»e ♦^r^ntiiv in 


n til- 
'•."l to t-- 


cvreutl'*'! of 
hied I V l!- 
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Judge for the faithful discharge of his trust, and he shall be entitled 
to such remuneration as the Judge may fix for liis 
andiobcremunerattd trouble, but siibject to modification by the Sadr 
at discretion of Judge. Dhvani Adalnt, on the complaint of any person 
interested. 


APPENDIX A. 

Form of Proclamatio.*! to dc issued when a Plrso.v applies to dc 

RECOGNISED AS HEIR, ExECUTOR OR ADMINISTRATOR OF ONE DECEASED. 

Proclamation. 

In the Court of the Zila of 

Whereas A. 0.. inhabitant of , died at on or 

about the day of , and whereas C. D, inhabitant 

of has presentedxin application to the Judge of the said 

Ztia for the purpose of being formally recognised as heir (executor or administrator, 
as the case may be) of the said A. D., this is to give notice to all persons who may 
dispute the right of the said C. D , as heir (executor or administrator, as the case 
may be) of the said A. D.. to appear in the Court of the said Zila within one month 
of the dale of this proclamation, there to enter their objections ; and it is hereby 
declared that if no sufTicicnt ob;eetion is oflered before the e.tpiration of the said 
period, the said Judge will forthwith proceed to receive proof of the said C. D.'s right, 
and to grant him. provided he shall appear to be entitled thereto, a certificate of 
heirship (executorship or administratorship, as the case may be) of the said A. B., 
deceased. 

Dated at this day of 

(Signed) Pj/ the Judge, 

Senior Aesistant Judge, 

• or 

Junior Assistant Judge. 


APPENDIX n. 

Form of Certificate to be granted to the recognised Heir, Executor 

OR AUMlNtSTRATOR OF ONE DECEASED. 

Certificate. 

In the Court of the Zila of 

Whereas A. B., inhabitant of , died at on or 

about the day of , and application was made 

by C. D., inhabitant of , to the Judge of the said Court, to 

I»e formally recognised as heir (excctitor or administrator, as the case may be) of the 
said A. B., and. whereas the usii.il proclamation having been issued, no sufllcicnt 
c^jcclion was offered to the right of the said C. D., and ulicrcas the said C. P-. 
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thereupon gave proof to the satisfaction of the Court of his right to be recognised as 
heir (executor or administrator, as the case may be) of the said A. B. 

This, therefore, is to certify that the said C. D., is the recognised heir (executor 
or administrator) of the said A. B., deceased. 

Dated at this day of 

(Signed) By Ihe Judge, 

Sentor Judge, 

or 

Juntor A$ststant Judge, 


APPENDIX C. 

Form of Proclamation to be issued when a Person dies Intestate, and 
WITHOUT known HEIRS, LEAVING PROPERTY. 

Proclam'iUon. 

In the Court of the Zita of 

Whereas A. D., the inhabitant of , died at on or 

about the day of , leaving the following pro* 

perty at . withm the said Zita, namely, (here epeet/g the 

property) ; and whereas no will of the and A B. has been found, nor isu known If 
he has any heirs. This is to give notice to all persons claiming to be heirs, or to be 
entitled to receive charge of the said property, to attend and prefer their claim In the 
said Court, in order that, on such claim being proved, the said property may be 
delivered up to them. 

Dated at this 

(Signed) 

or 

Jiffttor Judgr. 


day of 

Bp the Judg'", 

.Senior Judgr. 
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. - glfcn in aatisfaction of 
debt ... ... 3« (cr. I) 

— may be siren before jirob-ito ... 256 

^Jjy whom siren ... ... 345 

by executor to Ilia own legacy 

necesanry ... ... ... 314 

nature of ... ... ... 315 

may bo conditional ... ...313 

Iiow to bo Riven ... ... 313 

effect of ... ... 313. 314 

when retracted ... ... 314 

Assets— 

meaninR of ... ... ... 334 

what aro, in the hands of exoculora 
or admlnUiT&lota ... 334, 33fi, 361 
dlatrihution of... ... 337, 357 

of the estate of foreigner ... 36D 

Attestation— 

of wills ... ... ... 51 

by two or more witncaaea ... 52 

form of, no form necoaaary ... 53 ' 

by wltne««ea before testator eigne, i 
not ralhl ... ... ... S3 ' 

Attesttnjf Witnesses— 

who are capable of being ... 61 

not competent to sign will on teeta. 

tor's behalf ... ... ... f>2 

cannot acknowledge eignaturo ... 52 
must sign in the preaeneo of testator .’>2 
mark of. not eufllclcnt ... ... 52 

bu^ueet to ... ... Cl 

——husband or wife of... ,,, 61 

— — (n esse of wills of Tftndus ... Cl 
msrrisgo of. to n legateo under 
will ... ... 61 {ei. 8) 

solicitor loses professions! ebargea by 
attesting will ... 61 (ex. 10) 

examples on ... ... ... 61 

“ Aulad”— 

tneanlnROf ... ... ... HO 

U 

Banker— 

liablliiy of executor or administrator 
on fsSlQro of ...3C1. OC,*’, (ex. 10, 11. 12) 
Bankrupt— 

may l>e appointed executor ... 219 

Bankruptcy — 

condition determining interest on ... 176 


“Daplkn Vausmanthi'*— • PAOt. 

meaning of ... ... * ... 74 

Bastards— 

letters of administration to estate of... 2J4 

Bequest— 

to an adopted son ••• 79 

to on attesting witness ... CO, 61 

to a class, (see efott) 
to children, construction... 78 (ill. 4) 

to children of A and B, meaning of... 100 
to legltlmato or illegitimate child- 
ren ... 78 (ex. 6), 75 (ox. 3), 112 

to charitoblo uses (see Charitablo 
Bequests) 

to creditors and portioners (see Cre- 
ililor and partionee ) ...211 

to descendants ... ...110 

to executor or administrator ... 100 
to an executor... ... 100, 18d 

to family ... ... 08, 100 

to a joint family . ... ...100 

to ioint tenants ... ... 121 

to heirs ... ... 08,09 

to husband ond wife, creates joint 
tenancy ... ... 00, 121 

to an idol ... ... 148,265 

to issue and descendants... IIO 

to nephews and nieces ... 75(ex. 1), 65 

. (ill dKllO 

to next of kin ... ... ... 100 

to offspring ... ... Ill 

to pi'TSoncr tlesiqnala ... ... 77 

to relations, nonreat, mo<t Dcccssltoiis 
or poorest ... ... ... 98 

to representatives ... ... 100 

to B residuary legatee ( see reeiVuarv 
I Irpotce) 

to servant ... "... ... 78 

to B son ... ... 79. 9i 

when void for uncertainty ... 91 

to wife of testator ... ... 01 

of third person ... ... 91 

' to AandblBchlIdron.etc.,moaningof 105 
I to A and hia brothers ... ...105 

to A and his issue ... ... 106 

to A or to B ... ... ... lOt 

to A or hia heirs or fioit-of-kin ... lOt 

to A and in case of his dying under 
age to B ... ... 120 

to A and B or to the survivor of them ICC 

of annuity, ( see /inni/if/ce) ... 20S 

conditional, (see Cf^ndilional /fe. 

qu'lts) ... ... ... 168 

contingent, (see Conlinf/enl Bequests) 163 





Bequest— P age j 

cumulative ... 113, 114 

onerous ... ... ••• 162 ' 

specific (see Spccifc Legacies) 
for life, payment of ... ••• 347 

absolute and qualified ... 101, 105, lOS 
alternative ... .» 163 

vested and contingant ... ... 153 | 

vested but liable to be divested ... 176 

void ( see Pbi'rf ) ... ... 128 

without words of limitation ... 101 

with words of limitation ... ... 105 

with direction as to enjoyment 181, 183 
beneficial or m trust ... ...184 

when void for uncertainty ... 01 

of income ... ... ••• 

of rent ... ••• ••• 207 

of things described In general terms. 206 
lapse of ( see Lapse ) ... ... 118 

ademption of ( see Adenpiion ) 
payment of'liabilities in respect of 
subject of specific ... 203,206 

completion of testator’s title to a 
thing bequeathed ... ... 205 

Blanks— 

In wills, parol evidence not admissible 
tofilHn 84. 83 (111.) 

Blind persons— 

not incapable of making wills ... 40 

Board and Lodging— 

for one month before death payable 
before all debts ... »». 337 

Bombay Regulation— 

IV of 1827 (see appendix) 

Bond — (see Adminiefration Land) 

Born or to be Born — 

words will not extend class. 127, 103 (ex 3) 

Brohmos- 

* law governing... ... ' 3 

Brothers and Sisters— 

order of succession ... 31 

Buddhists — 

bow far governed by the Succession 
Act ... 3 

Burden of Proof— 

on person propounding will ... 43 

Burmese— 

how far governed by Succession Act. 3 

Burning — 

Tcvocation of will by ... 65 


Business— • Page. 

executor when liable for carrying on 
testator’s ... ... ... 385 


Can- 
on shares specifically bequeathed by 
whom payable ... ... 206 

liability for payment of ... ... 339 

CjBterorum— 

grant of administration ... .. 280 

Caveat- 

definition of ... ... ... 294 

whatis ... ... 294, 305 

form of ... 384, 305 

where to be lodged ... ... 304 

who can lodge, a ... ... 305 

Cessate Grant — 

of administration ... 282 

Character— 

gifttopersoDsfUliDgcertain ... 77 
Characteristics— 

of wills ... ... 6 

Charitable Bequests— 

when valid ... ... 145 

veld for uncertainty in obieels ' ... 91 

mixed with other purposes 92,148 

cypres doctrine applied to ...149 

general, docs not lapse ... 119 

perpetuity affecting ... ... 136 

Charitable uses— 

what are ... ... ... 147 

(a) advancement of religion and 

superstitious uses ... ... 117 

(b) advancement of knowledge and 

learning ... ... 149 

(c) advancement of commerce, etc.... 149 

(d) advancement of beneficial objects 149 
executors power to spend on ... 328 

Child- 

bequest to a, construction... 9i, 111 
bequest to a, does not Ispso ... 123 

prima/an'e entitled to legacy as well 
as portion ... ... ...211 

Children— 

construction of the term ... 78(111.4) 

meaning of the term ...110 

order of succession of ... ... 29 

when illegitimate entitled to a 
quest In a description of 
be<|uett to future Ulegitima 
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INDEX. 


Debts — Fade 

construction of the term ... ... 88 

of deceased, order of payment of ... 336, 
337, 339 

executor has authority to compound. 363 
barred by limitation, executor may ' 
pay ... ... ... 337 i 

eieculot’e assent to forgiveness of [ 
344 (ex. 1} 

legacy of, whether specific general ... 188 | 

<1 „ when lapses ... ... 119 | 

suit for “ debt " what is, ... 238, 239 i 

part of debt when certificate granted. 239 

De Bonis Non- 

grants of administration... 254, 281 

to whom made ... . 281 

powers of administrator ... ... 281 

Deception — 

will made under an impulse of . 78 
(exs 6, 7) 

Declaration— ( see Evidence ). 

Deed Poll — 

not a testamentary iaettument...57 fex. 4) 


Delusions — Page, 

effect of, upon capacity to make a 
will ... ... ... 42 

Demonstrative Legacy — 194-195 

definition of ... ... 189, 191 

distinction between specific general 

and ... ... 189 

when abate ... ... 341 

interest on ... ... 353 

order of payment of ... ... 340 

abatement of ... ... 341 

assent to ... ... ... 341 

Dependent Relative Revocation— 
of wills, doctrine of ... ... 67 

of obliterations and interlineations ... 68 

Descendants — 

lineal ... ... ... 28 

meaning of ... ... ... 110 

Description— 

of property in will to refer to death of 
testator ... ... ... 93 

of legacies, (see begucsts) 
of legatees, (see Legatees) 


Defamation - 

actions for, do not aurvive 


... 319 


Destruction- 

revocation of will by 


65 


Definitions — 

administrator... . .. S 

annuity ... ... .. 20$ 

class ... .. .. 107 

codicil . . ... 5 

consanguinity lineal, collateral ... 20 

demonstrative legacy ... ... 189 

domicile .•• ... ... 14 

donatio mortis causa ...219 

executor ... .. 5 

executor de son tort ... 315, 316 

general legacy ... ... 189 

nuncupative will .. ... 8 

portion ... ... ... 211 

privileged will... ... ... 8 

probate ... ... ... 5 

residue ... ... ... 116 

epecifio legacy... ... ... 189 

unprivileged will . . ... 8 

will ... ... ... 5 


Devastavit— 

meaomg of ... ... ... 361 

liability of executor and adminis- 
trator for ... ... ... 362 

by co*executora or co-administratora. 363 
Oharam — 

bequest to, void for uncertainty ... 92 
Directions — 

to executors or administrators ... 315 

Discharge— 

of executors and administrators ... 314 

Discretion — 

of executor as to conversion and 
Investment ... ... 351 

Distribution— 

of property of deceased (see Assets 
and .ddministrahon). 
period of ... ... •>. 125 


Degrees— 

mode of calculating 

Delegates — { see District Delegates ). 

Delirium — 

and insanity ... 


District Delegate- 


appointment of 

... 292 

powers of 

... 306 

grant of probate and 

letters of ad- 

ministration by 

... 290 

• disability of ... 

1... ...306 


INDEX. 


District Ju<le®~ Paoe.| 

jurisdiction ... ... 291 

powers of ... 292, 293» 291, 303 

grant of probate and letters of admi* 
nistration by, when ... 295, 296 

proceedings to bo regulated by Civil 
Procedure ... ... ... 293 

Divorce — 

actions for, do nut survive ... 319 

domiciie of married woman who has 


obtained decree for 


.. 15 


10.16 


14 


... U 
... 16 


... 15 
12. 15 


Domestic Servant—* 

bequest to ... 

Domicile 

definition of ... ... 

by birth 

by choido ... ... 

by operation of law 
of origin 
of lunatic 
of minor 

of married woman 
-I — I after husband's death 
of arnbassador, consul, etc., 
a person can have only one .. 14 

no person can be without a ... 14 

suecMsion to moveable properly gov. 

emed by law of ... 10, 13 

acquisition of new special mode of 
acquiring .. 12. 15 

change of • •• ... 16 

grant of probate cstabiisbcs 

Donntlo Mortis Causa ... 
requisites of ... 
may be made orally or in writing ... 220 
subject matter of 

effect of recovery of donor from Ill- 
ness ... 

how it diifers from a legacy 

from a gift infer tiios 

according to Mahomedan law 

llindn law 

examples of ... 

Double Possibility— 

rule aa to ... 

origin of the rule of 
distinguished from perpetuity 

Double Probate — 

what It is 


.. 258 
219-222 
220 


. 135 


Drunkenness — 

how far affects capacity to c 
will ... 

Dumb Persons— 
may make wills 
Duplicate Wills — 

what are ... ... 

Durante Mtnore v^tate— (ss 

mtntsfrafton). 

Dower 

whether it is debt within the B 
Sion Certificate Act ... 


East Indians — 

Succession Act applies to... ^ 

Eccentricity ... .... 

Elfects— 

what passes by a bequest of ^ 

Eldest Son- 

bequest to, bow construed 

Election ... ... -^^^5 

circumstances under which it 
place ... ^ 

principle of the doctrine of 
foundation and charaeterjstir 
doctrine of ... 

requisites of .. 
by conduct 
wniverof ... 

effect of enjoyment for two >•!«• 
when parties cannot be 
sfofas quo . . 
time of making 
difference between EngU 
law as to 
under Hindu law 
En Ventre Sa Mere— 
a child tobe consid*-!,.^ ^ 
at father's death 

words expressive c ' ' 
ply to a child 
Equivocation — 

In descrirtlon ... 


Dralt— 

probate ef draft cf a will - 


Error — (»ee 
... 253 I Estate— (see 

t Estate and Effecu- 
267 what passes ^ 
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moEx. 


‘‘Etcetera" — Page 

what the word will pass In ft will 115 

Hurasiaas — 

Succession Act applies to ... 3 

Europeans — 

law govetQvns-' ...2,3 

Evidence— 

to prove will ... .. ... 43 

of due execution of will ... ... 54 j 

c! intention of teatatov ... ... 15 

of cnlatake in natne or description ... 77 

admissibility of parol, to idontify 
documents to be incorporated ... 55 i 

admissibility of parol, /or eonslruc- 
tion of cumulative bequests ... 115 j 

in case of secret trust ... 186 | 

in ease of ambiguity on Ibe i 

factum of instrument ... ... 80 | 

-in case of latent ambiguity ... 83 

— declaraVioos in case of ambi- 
guity ... ... . . 84 

——in case of cumulative bequests 115 

to prove lost will . . ... 208 

Execution ol Wlils— 

of unprivileged ... ... 51 

of privileged ... .. ... 58 

Executor — ^ 

deilnition of , . ... . 5 ' 

bequest to ... .. 180, 166. 187 I 

nppojfllment of, express or im- | 

plied ... ... 246. 249 


Executor— cotjW. Page. 

difference between authority of admi- 
nistrator and ... ...230 

transmissibility of the office of ... 254 

executor of executor not a deriva- 
tive executor ... 234 

cannot assign executorship ... 234 

acceptance and renunciation by ... 260 

who has once accepted cannot re- 
nounce ... ... ... 260 

rotffiner by ... ... ... 338 

lunacy of, subsequent to grant of 
probate ... ... ... 273 

PowEns OP ... ... ... 319 

to file suits , , ... ... 237 

to sell, mortgage under Succession 
Act ... ... ... 323 

to lease ... ... 323.327 

to pledge ... ... ... 323 

to msnsge ... ... 327, 328 

to sell or mortgage under Hindu ITilia 
Act ... ... ... 325 

to sell or mortgage under the Probate 
and AdmlnlstTation Act ... 326 

easBOt set up an adverse trtle ... 330 

assent to legacies (sea Assent). 

HOTiBSOF ... ...532 

when residuary legatee entitled to 

cal) upon executor fa sell ... 559 

owea no duly to legotee to give notice 
of terms of legacy ., ...18(1 

conversion of residue by (see Conv^r- 
Sion) 

Bequest to— 


appointment of joint .. 247 

appointment by someone an behalf 
of testator .. ... ... 249 

absolute or qualified ... 251 

who may be appointed ... .. 249 

according to tenor ... ... 249 

Instituted and substituted ... 250 

co-adjutora or overseers ... ... 251 

property vests in, from date of testa* 
toes death ... ... —231 

interest of, in the property of deceased. 231 
representative title of ... ...239 

unfitness of, no ground for refusing 
probate , . ... 247 

character and property of ...231 

of the will of Hindus 232, 326 

of the will of Ifahomed&BS .- 232 

grant of probate to ... ... 234 

when probate cannot be granted to... 235 
what lony bo done by, before pro- 
bate ... 237, 255, 2S6 


cannot taka unlass bs proves will 186 
as a mark of personal regard ... 186 
wbst is sufficient assumption to 
satisfy condition ... ...187 

LiABiMTy or— 

for deroerorif... ... ... 3B2 

of CO executor ... ...363 

in signing xecsipte ... ... 3S3 

cannot land money to co-executor on 
personal security ... ... 353 

for carrying on the business of the 
deceased ... ... ... 355 

when charged with interest . . 363 

Disabilities of ... ... 329 

AU-OtVaSCETD,,. ... ...328 

OlSCHABQE OP ... ... 255, 314 

PaaTaOPOSEQPSEVERit, ...332 

DlRECTIOXS TO ... ... ...315 

RENUKCIATIOS by ... ... 2C0 

Executor De Son Tort ... 315-31D 

definition of ... ... ... 3jc 
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Executor De Son Tort — contd. Page 


^vh&t acts constitute ... ... 316 

.-to not constitute ... ...317 

liabiUt7 of ... . . ... 317 

sale by ... ... 317 

disability of ... •• .. 31S 

according to Hindu and llahomedan 
law ... ... ... 318 

“ Executorship Expenses”— 

wbat they mean ... 336,337 

” Executor’s Year ” ... 315, 346 

Executory devise ... ...131 

Exemplification — 

what is, ... ... ... 259 

” Exempted Person ” ... ... lo 

F 

Fac-Slmlle Probate ... ... 289 

Family- 

inquiry ss to family of deceased when 
made in construing wills ... 74 
who is entitled under bequest to...93, 100 
bequest to members of a joint ...109 

house bequest of, for residence ... 131 
Felo De Se— 

may make a will ... ... 40 

Felon- 

may make a will ... 40 

Final Division- 

meaning of ... ... 158 (ex b> 

Forelirner — 

may make a will ... . . 55 

may bo executor ... ... 248 

probate of will of ... ...258 

administration of the estate of ... 245, 
338, 360 

Forced Will— 

payment to executor under ...312 

Form — 

of will ... ... 7, 72 

of attestation ... ... ... 53 

Fraud- 

In the making of will ... ... 61 

w i1] void if obtained by ... 46,47 

words inserted in will by... ... fO 

probate obtained I'f ... ...281 

Funeral — 

duly of executor ta to ... ... 332 


55 


Funeral Expenses— 

what allowed ... 
order of payment ... 

Furniture— 

what passes by a bequest of 

Q 

General Legacy- 

definition of ... ... ... 169 

how it differs from specific and 
demonstratire ... ••• 189 

abatement of ... ••• 340 

executor's assent to ... 342 

onler of payment of ... 337, 340 

interest on ... .» 354 

“Generation to Generation”— 
construction ...106, 139 (ex, 10), 185 (ex. 5) 
Gift Over ... ... 159, 165 

legacy to A and in case of his dying 

under age to B ... ... 120 

legacy to A, B, C and if they all die 
under age to D ... ... 159 

gift at marriage or 18 with a . . 159 

Goods— 

household, what passes under the term. 83 
and chattelst meaning of expression 68 
Good will— 

what passes under the term ... 83 
Grand Children— 

meaning of ... ... ... 110 

Grant — ( see Probate, Adminiitration ). 
Guardian — 

appoiotment of testamentary 39,41 

Hindus ... ... 41 

instrument appointing testamentary. 

not entitled to probate... ... 247 

grant of administration to ...271 

H 

Half DIood— 

equally entitled to succeed with whole 
blood ... ... 32 (note) 

“ Heir”— 

bequest to ... ... ... 93 

mate heir — . 107 

fuit against ... ... ... 237 

High Court ... ^9 

powers of .- ... ,.. 295 

concurrent jurisdiction of 


Page. 
' 333. 336 
... 337 


... 88 
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Liability — Paob. 

of executor or administrator for de» 
vastavit ... ... ... 362 

• of co-executor or co-adminis. 

trator ... ... ... 333 

joining in gWing receipt ... 363 

— -,.-oa failure of banker ... 361 

(exfl. 10, 11, 12) 

for carrying on trade ... 365 

on BUbmission to arbitration ... 330 

In respect of subject of specific be* 
quest .<. ... . . S03 

rente, taxes, etc. ... ... 205 

— .. . stocks and shares ... ... 206 

provision for payment of, contingent 
on the estate of the deceased ... 339 

Libel — I 

in will ... ... ... 279 

action for, does not survive ... 319 

Lien— 

on Biticlss spscificaliy bequeathed. 

legatee must free ... ... 203 

on will, eolicitor haa no ... ...269 

Limitation— 

words of Umltatloa and purchase ... 106 
upon s limitation, void ... ... 143 

does not run against an adminis. 

trator until grant ... ... 237 

doea not apply to application for pro- 
bate and administration ... 301 

executor or administrator may retain 
debt due to him which is barred by. 338 

.-may pay debt barred by ...337 

in case of refunding of legacies ... 359 
in case of application for revocation 
of grant ... ... ... 288 

no probate to be granted until seveu 
days after the death of testator ... 310 
no letters of adminUtiation to be 
granted until expiry of l4 days 
after death of Intestate ... 3I0 

no limitation runs if an executor is a 
debtor ... ... 33g 

for recovery of legacy ... ... 346 

Umlted Administration — (««« Ad. 

minutralion) 

LintUed Probate— (see Prota/e) 
tlneal Consansuinity— 20 

Vlneat Descendants— 

accession amongst ... 28 

does not lapse J23 


Page. 

Locke King’s Act ... ... 204 

Lost Wlil— 

presumption as to revocation ... 66 
probate of ... ... ... 267 

Lucid Interval — 

will made during ... ... 44 

Lunatic- 

domicileof 16 

cannot make a will ... 38, 41 

will not revoked by subsequent 
insanity ... ... " 41 

incapacity of, to be executor ' ... 249 

probate cannot be granted to ... 251 
letter of administration cannot be 
granted to ... ... ... 266 

administration for use and benefit of. 173 
executor or adthinisirator becomes, 
after grant ... ... ... 273 

one of several executors or adminis* 
trators becomes, after grant. 26S, 28G 
sole executor or administratOf be* 
comes, after grant . . 273 


M 

Mad Man~( see lunatic) 


Mahomedans — 

how fat governed by Succession Act. 3 
wills of ... ... 45, 55 

not revoked by uamage ... 63 

executor of the wiU of ... ... 232 

no probate or letters of adminislra-. 
tioD essential ... , ... 236 


Mahomedan Law — 

cfoRofio morfie causo according to .. 221 
Maintenance- 

bequest with an obligation of ... 182 
legacy vests, if interest is directed to 
be paid for ... ... 152,156 

a gift of an annual sum for, creates 
life interest... ... ... 209 

Interest on legacy to be applied for,,.. 352 

Malicious Prosecution — 

• actions for, survive ... . . 320 

"Malik”— 

meaning of ... , ... 73 

Marginal No 

In will*, •- - ... 

"Marine a’*— 




\ 43S 


INDEX. 


Official Trustee — Pace.' 

aol entitled to prolate ... ... 247 

appoiatoent of aa executof ... 2W 

Offspring— 

bequest to ... ••• Ot 

Old Age— 


iacapacilj to roaie a will from ••• W 
Omission — . 

of passage of will from probate ... 279 
Onerous Bequest — ... ... iw 

Onus Probandi— 

on person propounding will 43. 

. “Or*’— 

the word implies substitution ... IW 


when it prevents lapse ... 101 

Oralwlii— - » 

leTOoation of ... ••• ••• 

Ornaments — 

husband's right to Wife's... ... 19 

Outlaw — 

will made bj ... • ••• ... tt 

Overseers—' 

appolnttaeot of ••• ••• 231 

P 

Parsis— 

law applicable previous to Succession 
Act ••• ••• 33,31 

rules for intestate ••• 31 to 3T 

doctrine of advancement does not ap- 
ply to ... ••• 33 

wills of revoked by marriage ... 63 
Parol Evidence — ( eee f^tirfence J 
Patent Ambiguity- 

extrinsic evidence not admissible in 
case of ... ... 6l 

Pauper — 

petition »n/orwfl ... ...300 

Payment — 

of liabilities in respect of subject of 
bequest ... ... ... 203 

of future and contingent bequest ... 316 
order of. incase of specific, demonatra* 
tire and general legacies 337. 310 
of debts ... ... 337 

Pencil— 

will may be written m ... ... 7 

cnectof uiteratlons in ... ... 8 


Page. 

Pendente Lite — (see A<fmini,<{ra{icm).271 


Period of Distribution — 

... 125 

on grandsons attaining majority 

... 138 

Perpetuity — 


rule against ... 

... 131 

definition of ... 

... 132 

applies to moveable as well as 

im- 


moveable property ... ... 137 

bow distinguished from double pos- 
sibility ... ... ... 134 

difference between English and 
Indian law as to ... ...132 

and power ... ... ... 135 

and charity ... ... 136 

under Bindu and htahomedan law ... 137 
gift to a class to be ascertained be- 
yond limits of ... ... 139 

Persona Desiguatis— 

gift to ... ... 7? 

——Wife as ... ... ... 7S 

Petition for Letters of Adminis- 
tration — 

contents of ... ... 301,302 

verification of ... ... ... 303 

punishment for false verification ... 303 
procedure when more than one pre- 
I seated ... ... 802 

1 Petition for Probate— 

I coDclusiveness of ... ... 298 

contents of ... ... ... 299 

verification of ... ... ... 303 

punishment for false verification ... 303 

Pledge — 

article specifically bequeathed pledged 
by testator, does not operate as 
ademption ... ... 203 

by executor or administrator 323. 327 

Policy- 

bequest of B life, testator receives 
amount, ademption ... 197 (ill. ii.) 

Portion- ... ... ... 33 

PorUoners — 

definition of portion ... ...211 

legacies to ... ... 211 

according to English law... ... 212 

Portuguese— 

by what law governed ... ... 3 

I Possibility— 

( double (see Pcrpeiuily) ... ...131 
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'Ru]c—contd. Paob. 

In Chrlstoph^on t. Naylor ... 101 

in Cripps T. Walcott ... ... 122 

' Is Ilowe T. Lord Dartmouth ... 350 

S 

Sailor- 

will of, pririleged ... ... 58 

Sale— 

by executor or admlnUtrator ... 322 

under Buceeaalon Act ... 323 

under Hindu Willi Act ... 32S 

under Probate and Admlnlstra. 

tlon Act ... ... 320 

when let ailde ... .. 325 

Satisfaction— 

dMtrIne of, not recognised In India... 211 
Seal- 

grant to be under ... ...307 

Seamen— 

•rills of, pririleged ... ... S8 

Secret Trust ... ... . tos 

Securities— 

for money, meaning of tenn ... 87 

legacy of, whether general orapecldo 

IW (ttl) 

executor has no power to lend on 
peraonal ... ... 3C2 

— Servant- 

be(]uelt to - ... ... 78 

Shares— 

payment of call on ... ... 706 

Sljnature— 

cri testator, nark autncicut ... 32 

acknowledgment of, before witneisea, 32 
wbit Is tuf&clent acknowledgment oC 33 
place of, in wills ... S3 

of attesting witnesses ... ... 32 

SIkht— 

included in tern Hindus... ... 3 

Sisters— 

and brothers, order of suecettlos ... 31 
Soldier- 

will oC priTilegsd ... M 38 

Solemn porm— 

grant of probata in .. ^ 2*0 
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tion of will ... ...61 (exs. 10, 11) 

executor, allowance for professional 


work to ... ... 

... 329 

, costs Incurred in a suit ... 329 

no profit costa allowed, 
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insolvent ... ... 

... 329 
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legacy to n, construction 

79, 91. Ill 

——first or second construction ... 79 

Sound end Disposing Mlnd- 
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deflaltion of ... 

187. 189 
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... 199 

examples of 

187, 190 

order of payment of 

191. 310 
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executor may sell 
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abatement of ... 

... 341 

assent of executor to 

.. 342 
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... 353 

State- 
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Statutes— 
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when adeemed ... 

... 199 

payment of call on ... 

... 206 
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U 

Inborn — 
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onus probandi on person propounding. 43 
made under a mistaken notion of fact. 50 
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WHO IS CAPABLE OF MAKING. ... 38 

married women ... ... 40 

Aliens ... . . ... 40 

Traitors and felons ... ... 40 

ptnons incapable from aant of dis- 
cretion ... ... ••• 38 

infants ... ... 

idiots ... ... 38, 40 

deaf and dumb ... ... 41 

blind persons ... ... 40 

lunatics .. — 41 
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outlaws ... — ••• 41 
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or free Hill ... ••• . . *•* 

will obtained by fraud, coercion, un- 
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will executed by mistake... — 50 
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duct traitors and felons ... ... 40 

who can contest a ... ••• 290 

Forged, rights under ... ... 312 

Form and manner op making 51, 72 
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signature of testator 
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execution of prinleged will 
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REVOCATION OF UNPRIVILEGED WILL 
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RDPDBLICATION OP WILL ... ... 70 

consequences of republication ... 70 

Alterations IK WILL .. ... 68 


mistakes in (see alterations, interli- 


neations) ... ... 

PROBATE OF ( see Probate ) 

Construction of— 

general rules of construction ... 71 
effect to be given to every part of 
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prevail ... ... ... 9O' 

meaning of any clause to be collected 
from entire instrument ... 85 
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technical words not necessary' ... 72 
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